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JURISDICTION OVER DEBTS 
FOR THE PURPOSE OF ADMINISTRATION, 
GARNISHMENT, AND TAXATION 


ILE physical power is recognized as the foundation of 

jurisdiction,’ and many important rules of law are based on 
this principle as, for example, the rules that service by publication 
does not warrant a personal judgment against a nonresident,? 
and power of control over the res constitutes sufficient basis for 
jurisdiction in rem,’ and without such control of the res, a judg- 
ment in rem is not valid,‘ still this fundamental principle has 
not always been kept clearly in mind, and the failure to do so has 
produced a complex and confused state of the law where simplicity 
only need exist. This is especially true of the law as respects 
jurisdiction over debts. Control over the res will give jurisdiction 
in rem, though its owner is an absent nonresident and not served 
personally with process. Thus jurisdiction im rem is exercised 





1 In McDonald v. Mabee, 243 U. S. 90, 91 (1917), where it is held a personal judg- 
ment rendered upon service by publication is void, Holmes, J., says: “The founda- 
tion of jurisdiction is physical power, although in civilized times it is not necessary to 
maintain that power throughout proceedings properly begun, and although submission 
to the jurisdiction by appearance may, take the place of service upon the person. . . . 
No doubt there may be some extension of the means of acquiring jurisdiction beyond 
service or appearance, but the foundation should be borne in mind.” 

2 Pennoyer v. Neff, 95 U. S. 714 (1877); McDonald v. Mabee, 243 U. S. 90 (1917). 

3 27 Harv. L. REV. 107. 

4 The Belgenland, 114 U. S. 355 (1885), 27 Harv. L. Rev. 107; Pennoyer v. Neff, 
95 U.S. 714 (1877); Union Refrigerator Transit Co. ». Kentucky, 199 U. S. 194 (1905). 
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by admiralty courts over vessels,> and by equity courts, through the 
aid of statutes, over land® situated within the boundary of their 
sovereign without regard to jurisdiction over the persons having 
interests therein. In other words, where the state has power of 
control over the res, it has not only the power which every state 
unrestricted by constitutional inhibitions has to destroy the rights, 
powers, and immunities as respects that res of an owner over whose 
person it has no jurisdiction, but such power, when exercised in 
accordance with the accepted principles of jurisdiction im rem, 
is respected in other states on common-law principles, and is not 
objectionable as violating any constitutional guaranty of the 
owner.’ While power of control is the foundation upon which juris- 
diction rests, it is not incumbent upon courts to take jurisdiction 
in every instance where such power exists. Policy or restrictions 
of the federal constitution may stand in the way. "Thus, for prac- 
tical reasons, ancillary administration would not be granted in 
a state where property of the decedent was merely in transit 
through that state, though such state would have power to grant 
such administration. Or it may be that due process of law requires 
the courts of a state where property is located to refuse jurisdic- 
tion unless there has been notice by publication to the absent non- 
resident owner.’ Or it may be that the requirement of due process 
of law would not be met by a state levying a tax upon property 
merely in transit through the state, though the state would have 
power to levy such tax except for the constitutional prohibition.® 

Jurisdiction over tangible property is dependent upon the phys- 
ical presence of the property, for it is at such place that the power 
of control exists. But the important thing to observe is, that it 
is the power of control that is the basis of jurisdiction, and not 
location, and it is this power of control which gives whatever 
significance there is to the legal concept, “‘situs.”’! 

5 The Belgenland, 114 U. S. 355 (1885). 

6 Arndt v. Griggs, 134 U. S. 316 (1890). 

7 Pennoyer v. Neff, 95 U. S. 714 (1877); Arndt v. Griggs, 134 U. S. 316 (1890). 

8 Arndt v. Griggs, 134 U. S. 316 (1890). 

® Hays v. Pacific Mail S.S. Co., 17 How. (U.S.) 596 (1854); Old Dominion Steam- 
ship Co. v. Virginia, 198 U. S. 299 (1905). 

10 Situs is said to be the basis of jurisdiction over property. When referring to 
tangible property, the word is used to designate the place where it is located. To use 


“situs” in respect to tangible property as meaning anything else than actual loca- 
tion, as for example the place where the property will be considered as having its 



















JURISDICTION OVER DEBTS 907 


It is evident that the law for purposes of jurisdiction is not inter- 

ested in the spatial quality of property, that is, the fact that the 
property has extension, or occupies space, except in so far as that 
quality affords the state the power of control over it. If the loca- 
tion, or situs, of tangible property gave no power of control, or if 
control could be exercised independently of situs, then we should 
never have “situs” mentioned in connection with jurisdiction 
over property. Where the property is tangible in form, power of 
control, and location coincide.“ 

Even here it is evident that it is power of control and not loca- 
tion that is the basis of jurisdiction. For the mere fact that the 
property is within the territory during the litigation is not enough; 
control must be taken at the time litigation is begun.” 

Where the property is intangible, however, this element of loca- 
tion is absent, but power of control may still exist and constitute 
the basis of jurisdiction. The failure to observe that it is this 
element of control, and not the quality of occupying space, that 
gives “situs” its significance, has led to the greatest confusion in 
the decisions relating to jurisdiction over intangible property in 
the form of debts. A variety of views, mostly untenable, has 
developed as a result of the attempt to use “situs” in the sense of 
location as applicable to debts. One view locates it, by means 
of the fiction mobilia sequuntur personam, at the creditor’s domicil; 
another at the debtor’s domicil;“ a third, considering it a light 
and nimble thing, finds that it may be located by legislative fiat 
at the debtor’s domicil; a fourth considers a debt, since it is intan- 
gible, as being without situs;’ a fifth, as having its situs deter- 
mined in each case by the purpose involved;”” a sixth, that it has 
situs for legal purposes, when such place differs from its actual location, is to intro- 
duce fiction without any justifiable excuse. This only serves to conceal truth and 
lead to confusion. Hays ». Pacific Mail Steamship Co., 17 How. (U. S.) 596 (1854), 
is an example of a case where “situs” is used in a fictional sense, and there is ex- 
hibited an insufficient grasp of the principles of jurisdiction. 

11 Pennoyer v. Neff, 95 U. S. 714 (1877). 

12 Pennoyer v. Neff, 95 U. S. 714 (1877). 

13 State Tax on Foreign-Held Bonds, 15 Wall. (U. S.) 300 (1872). 

14 Bragg v. Gaynor, 85 Wis. 488, 55 N. W. 919 (1893). 

15 Minor, ConFuict oF LAws, 287. 

16 “The true view would seem to be that a chose-in-action, not being corporeal 
has no situs for any purpose.” BEALE, CASES ON ConFLict or Laws, Vol. III, 507, 
§ 25. 

17 16 Harv. L. REv. 63, note. 
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two situses, an actual one at the domicil of the debtor, and a legal 
one at the domicil of the creditor;!* a seventh, that where the debt 
is in the form of a bond, note, or other specialty, its situs is where 
the instrument is;! and an eighth, which seems to be the more 
accurate view, that the situs of a debt is wherever the debtor can 
be found.” 

Bearing in mind this elemental fact that physical power is essen- 
tial to jurisdiction over property and considering situs as the place 
where power of control can be exercised, let us in the light of the 
jurisdiction that is exercised over tangible property, consider the 
problems of jurisdiction over debts for the purpose of administra- 
tion, garnishment, and taxation. 


I. JURISDICTION OVER DEBTS FOR PURPOSES OF ADMINISTRATION 


A debtor may be sued wherever process may be served upon 
him. This fact justifies the decisions which allow an administra- 
tor to sue a foreign debtor who comes within the jurisdiction in 
which the administrator is permitted to sue. Power to collect 
the debt exists there, as there is power of control over the debtor. 
If an administrator wishes to recover property or debts outside 
the state, he must be granted ancillary administrative power.” 

Ancillary administration will be granted by the courts of a state 
where the tangible property of a nonresident decedent is located. 
Power of control over the property both demands and justifies 
this procedure. 

In like manner ancillary administration will be granted by the 
courts of a state where a debtor of a nonresident decedent is domi- 
ciled. Power of control over the debtor is required to give the 
necessary power of control over the debt. 

As no administration would be granted by the courts of a state 
through which a chattel is in transit, so no administration will be 
granted where a debtor is present within the state only temporarily. 
The reason for the refusal to take jurisdiction in such cases is not 
that there is a.lack of power to exercise jurisdiction, but for the 





18 Minor, ConFLict or LAws,.§ 121. 

19 Bacon v. Hooker, 177 Mass. 335, 337, 58 N. E. 1078 (1901). 

2 Harris v. Balk, 198 U. S. 215 (1905). 

#1 Unless a state expressly grants that power to a foreign executor or administrator 
by statute as is done in some states. See Rev. Stat. or ILL. 1915-16, chap. 3, § 42. 
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practical reason that the administrator cannot be sure of reducing 
his claim to possession in that state. Where the property is 
permanently located or where the debtor has his domicil, there the 
court has jurisdiction all the time, and if administration is granted, 
the administrator can be practically certain of making use of the 
powers granted him. 


II. JURISDICTION OVER DEBTS FOR PURPOSES OF GARNISHMENT 


We have seen that power of control over the debtor is the founda- 
tion of jurisdiction over debts for purposes of administration. As 
tangible property must have a more or less permanent situs for _ 
purposes of administration, so in case of a debt sufficiently per- 
manent situs is found where the debtor is domiciled. It is at such 
place that power of control of a necessary duration exists. 

Tangible property may be attached in any state where it lies.* 
So the possessor of a chattel may be garnisheed in any state where 
he holds the chattel. This is true though the goods happen to be 
merely in transit through the state.* If the goods have not come 
into the state, or have passed through, the possessor is not subject 
to garnishment.” The temporary physical presence of the tangi- 
ble chattel affords the state power of control over it of a duration 


sufficient for the purpose of garnishment, and as jurisdiction over 
the debtor affords the state a similar power of control over the 
debt, on principle we should expect to find in that case also tempor- 
ary jurisdiction over the debtor sufficient for garnishment proceed- 
ings. And so we do actually find it. It has been so held in a series 
of comparatively recent cases by the United States Supreme Court.” 
Jurisdiction in these cases has been placed upon the ground that 





% 27 Harv. L. REV. 114, 115; Saunders v. Weston, 74 Me. 85 (1882); Pinney v. Mc- 
Gregory, 102 Mass. 186 (1869); Stearns v. Wright, 51 N. H. 600 (1872); Fox ». Carr, 
16 Hun (N. Y.), 434 (1879); Barrett v. Barrett, 170 Ky. 91, 185 S. W. 499 (1916). 

% Bowen v. Pope, 125 Ill. 28, 17 N. E. 64 (1888); King v. Vance, 46 Ind. 246 (1874); 
Melhop ». Doane, 31 Iowa, 397 (1871); Downer v. Shaw, 22 N. H. 277 (1851). 

% 27 Harv. L. REV. 107, 113. 

% Western R. R. Co. 2. Thornton, 60 Ga. 300 (1878); Montrose Pickle Co. ». Dod- 
son, etc. Mfg. Co., 76 Iowa, 172, 40 N. W. 705 (1888); Sutherland v. Second National 
Bank, 78 Ky. 250 (1880); Pennsylvania R. R. Co. v. Pennock, 51 Pa. 244 (1865); 
Bates v. Chicago, M. & St. P. Ry. Co., 60 Wis. 296, 19 N. W. 72 (1884). These cases, 
with others, are cited in 27 Harv. L. REv. 113. 

% Chicago, R. I. & P. Ry. Co. v. Sturm, 174 U. S. 710 (1899); Harris v. Balk, 198 
U. S. 215 (1905); Louisville & Nashville R. R. Co. v. Deer, 200 U. S. 176 (1906). 
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“‘power over the person of the garnishee, confers jurisdiction on 
the courts of the State where the writ issues.”’”’ 

While these decisions of the United States Supreme Court, hold- 
ing that a judgment obtained in a court having jurisdiction over 
the person of the garnishee only, are good against the defendant, a 
nonresident debtor-creditor, upon whom service was not obtained, 
and are entitled to full faith and credit in the other states of the 
Union, these holdings do not require the courts of the state in 
which garnishment proceedings against a nonresident defendant 
are originally brought to take jurisdiction. They have neverthe- 
less settled the law in favor of taking jurisdiction in such cases. 
Where statutes authorize such proceedings, there is no reason for 
the courts adopting a hostile attitude and interpreting them as 
not intending such operation, or refusing to take jurisdiction in 
such case.”® 

Though the law is settled in harmony with the doctrine of Harris 
v. Balk, strong objections have been urged against it by Professor 
Joseph H. Beale, one of America’s ablest writers on the Conflict of 
Laws.”® These objections must now be examined. There are several 
of them. One, that it is a departure from the custom of London as 
to Foreign Attachment upon which our statutory process of foreign 
attachment or garnishment is based; another, that it loses sight 
of the original conception of garnishment as a proceeding im rem, 
and substitutes for it the conception of garnishment as a transitory 
personal action against the garnishee; another, that a debtor can- 
not be discharged of his debts to foreign creditors in a garnishment 
proceeding since he cannot in an insolvency proceeding; and other 
objections are, that it is unjust both to the garnishee and to the 
principal defendant.*° 

Undoubtedly our practice in garnishment proceedings has gone 
beyond the custom of London as to Foreign Attachment in that 
our law does not require the garnishee to be a resident of, or the 
debt payable in the jurisdiction where the proceeding is begun, as 
does the custom of London. The custom does, however, have this 





27 Harris v. Balk, 198 U. S. 215, 222 (1905). 

28 See cases collected in 19 L. R. A. 577; 67 L. R. A. 209; 3 L. R. A. (N. S.) 608; 
20 L. R. A. (N. S.) 264; 1915F L. R. A. 880. 

29 27 Harv. L. REv. 107-44. 

30 Tbid., 107, 115, 116, 120-22. 
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fundamental likeness to our practice; it permits debts due the 
nonresident defendant to be appropriated to the payment of debts 
due the plaintiff without personal service upon the defendant. 

But surely it is not seriously contended that our practice as to 
garnishment is unwarranted because our legislatures have had 
the temerity to depart from the custom of London as it existed 
perhaps three centuries ago, and it cannot be concluded that these 
statutes have departed from the custom without observing the 
end such departure sought to accomplish, — the application of 
valuable assets of the debtor, which could not otherwise be reached, 
to the payment of his debts. It is very likely these statutes were 
framed with the deliberate purpose of covering debts wherever 
payable, and of catching the garnishee whether a resident or not. 
Professor Beale nowhere urges that the custom of London goes too 
far. In fact, he urges that the fault in our practice lies in its 
departure from the custom, but his contention stated later herein, 
that the court of the debtor’s domicil has no power to reach the 
debt due the foreign debtor-creditor without jurisdiction over his 
person, would, had it been heeded, have prevented the custom 
from ever arising. There never could have been garnishment 
of debts in such case without personal service upon the defendant, 
the foreign debtor-creditor. 

Furthermore, Professor Beale’s assertion that to allow an action 
against the garnishee wherever found, involves an abandonment 
of the idea of the action as one im rem, and a treatment of it asa 
transitory personal action against the garnishee, is based upon the 
assumption that the debt cannot have a situs with the debtor. 
If the situs of the debt is wherever you can get service upon the 
debtor (garnishee), because that is where you can exercise control 
over the debt, then there exists in that place the basis for jurisdic- 
tion in rem. Professor Beale admits, as every thoughtful lawyer 
must admit, that power of control over the debt gives jurisdiction, 
and jurisdiction in rem, too, but he would say you get no power 





31 “‘ Under these proceedings (custom of London) without personal service upon the 
defendant, debts due the defendant, which were not subjects that could be reached 
by a fi. fa. at law, were subject to his (plaintiff’s) claim.”” Haber v. Nassits, 12 Fla. 
589, 609 (1869). 

Our proceedings by attachment against absent and absconding debtors are 
borrowed from what is called a foreign attachment under the custom of London. 
Welsh v. Blackwell, 14 N. J. L. (2 Green) 344, 346 (1834). 
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of control over the debt by having jurisdiction over the debtor 
alone. He says: 


“The true doctrine would seem to be that a debt has in fact no situs 
anywhere; not merely because it is intangible but because as a mere 
forced relation between the parties it has no real existence anywhere. 
Like other such relations it may, of course, be controlled by the law, 
or by the courts as instruments of the law; but the control must be 
obtained by making use of the relation. In order to control the relation 
the court must have the power to control both parties to it. Any court 
which has both debtor and creditor may compel a release from the credi- 
tor, and an assignment of the action of the creditor. In other words, 
if a debt is to be legally assigned or discharged it requires the action of 
both parties, and especially the creditor, and the court which has to 
apply such a process must do so through its control over both parties.” * 


We agree in part with Professor Beale in this statement; we 
admit that a debt has no existence anywhere, that it consists of a 
relation between debtor and creditor, and that this relation is sub- 
ject to control by the courts. But we take issue with him as to the 
place where the courts may exercise that control for purposes of 
garnishment. Ownership of tangible property consists of a rela- 
tionship® perhaps somewhat different from the relationship between 
creditor and debtor, because of the difference in the elements related. 
In the case of tangible property, the direct relationship between the 
owner and the thing is without significance because the res has no 
rights, powers, privileges, or immunities which it may exercise 
against the owner or any will to assert them. The relationship 
is of importance only as it affects some third person or persons. In 
the case of a debt, the relationship between the creditor and debtor 
has two aspects of significance for the law; one, the direct rela- 
tionship between the creditor and the debtor, 7. ¢., the right im per- 
sonam which the creditor has against the debtor, and the correla- 
tive duty of the debtor to the creditor, and the other, its relation- 
ship to third persons, 7. ¢., to the world. In this latter aspect, the 
law has come to treat this right of the creditor as it relates to third 
persons as a property right. The debt is an asset of the creditor, 
in the same way in which any tangible property he owns is an asset. 

In garnishment proceedings we are dealing with the rights of 





8 27 Harv. L. REv. 107, 115-16. 
% Ames, LECTURE ON LEGAL HIsTORY, 212. 
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a third person to treat the debt due a creditor as assets, and to 
apply it as he would assets of a tangible sort to the payment of debts 
due him. In garnishment proceedings it is submitted that the 
doctrine of our courts is sound in considering jurisdiction over the 
debtor (garnishee) alone as sufficient basis of jurisdiction in rem 
over the debt. The analogy of the attachment and garnishment of 
chattels warrants this conclusion. 

We have seen that tangible property may be attached in any 
state where it lies, and that the possessor of a chattel may be gar- 
nisheed in any state, regardless of the fact that the owner resides 
outside the state, and is not served with process. Here is a basis 
for jurisdiction in rem, or rather quasi in rem, and the courts have 
found no difficulty in severing the relationship of the owner to the 
property, without having the owner before it, and such decisions 
have been held not to violate any constitutional guaranty.™ 

Jurisdiction over the debtor gives as complete control over the 
debt as the physical presence of a piece of tangible property gives 
the court power of control over it. The court, having exclusive 
jurisdiction over the debtor, has power to appropriate the debt in 
the same way that a court having jurisdiction over tangible chattels 
may appropriate them to the payment of the debtor’s debts. In 
either case the restrictions on the court’s power to do as it pleases 
with the chattel or debt do not arise from a lack of control, but 
are imposed by the constitution or out of considerations of policy. 

Professor Beale contends that since a debtor cannot be dis- 
charged of debts which he owes to foreign creditors in an insolvency 
proceeding had at his domicil, a debtor cannot have a debt which 
he owes to a foreign creditor made the subject matter of a garnish- 
ment proceeding. But this is a non sequitur for tworeasons. First, 
the two proceedings are not alike in all particulars, and secondly, 
if they were, it does not necessarily follow that garnishment should 
be treated as insolvency is treated rather than the reverse. 

While the power of control over the debtor is the same in each 
proceeding, they differ so far in other particulars that it may be 
argued they should be treated differently. In the case of a dis- 
charge in insolvency we deal directly with the contract right between 





% Cooper v. Reynolds, 10 Wall. (U. S.) 308 (1870), approved in Pennoyer ». Neff, 
supra. Statutes authorizing attachment of the:goods of a foreign owner on notice 
by publication, exist in most of the states, and their validity has not been questioned. 
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the debtor and creditor, and not as a piece of property or assets of 
the creditor, which a third person comes against, while in attachment 
or garnishment of a debt, we are treating the creditor’s right as a 
piece of property the same as tangible property, and are seeking to 
apply it to the payment of the debtor’s debts to a third person. 
There may be warrant for establishing a rule of law, as is done in 
attachment and garnishment cases, which seeks to prevent debtors 
with property from escaping the payment of. just debts, that could 
not be urged for a rule of law, as is the case in insolvency proceed- 
ings, that aided a debtor in embarrassed circumstances to escape 
the payment of his debt toa creditor. A state insolvency law dis- 
charging debts owing to foreign creditors might be regarded as 
unconstitutional on the ground of an “implied restriction on the 
power to pass insolvent laws reserved to the States (Denny v. 
Bennett, 128 U.S. 489, 498), possibly on the ground that the dis- 
charge would impair the obligation of contracts with persons not 
within the jurisdiction (Cook v. Moffat, 5 How. (U. S.) 295, 308); 
possibly by reason of the Fourteenth Amendment (Pennoyer v. Neff, 
95 U. S. 714), possibly upon some vaguer ground.’ But to take 
the view of the earlier United States Supreme Court cases, that 
a contract made and to be performed in the state of the debtor’s 
domicil could not be discharged in an insolvency proceeding by 
the courts of that state as agaimst a foreign creditor on the ground 
that “when... the States pass beyond their own limits, and the 
rights of their own citizens and act upon the rights of citizens of 
other States, there arises a conflict of sovereign power, and a collision 
with the judicial powers granted to the United States, which renders 
the exercise of such a power incompatible with the rights of other 
States, and with the Constitution of the United States,” ** would 
make all jurisdiction im rem unconstitutional. It would make 
statutes authorizing attachment or garnishment of chattels within 
a state for the purpose of applying them to the payment of a foreign 
debtor’s debt, as well as the doctrine of Harris v. Balk, unconsti- 
tutional. For in jurisdiction im rem and quasi in rem, states 
pass beyond their own limits and determine the rights of citizens 
of other states. 





% Quoted from Phoenix National Bank v. Batcheller, 151 Mass. 589, 592, 24 N. E. 
917, 918 (1890). 

% This was the ground of decision in Ogden v. Saunders, 12 Wheat. (U. S.) 213, 218 
(1827), as sanctioned and stated in Baldwin v. Hale, 1 Wall. (U. S.) 223, 231 (1863). 
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Furthermore, even if it were admitted that insolvency and 
garnishment proceedings are wholly analogous, there would seem 
to be at least as much basis for urging that insolvency proceedings 
should affect the rights of the absent nonresident creditor as pro- 
ceedings in garnishment do, as for urging the reverse. Considera- 
tion of the relative antiquity of the two doctrines*’ and of power 
of control over the debtor as giving control over the debt as the 
determining factors sanction this view. It will be observed, too, 
in this connection that under the English law a discharge of a debt 
in insolvency or bankruptcy proceedings had at the debtor’s 
domicil, where that is the place of contracting and performing, will 
operate as a discharge everywhere, and that this English rule was 
early followed in this country ** and departed from out of deference 
to the opinion of the United States Supreme Court upon the ground 
that a judgment by a state court holding that a discharge of a 
debt in insolvency proceedings within the state would bar an action 
by a foreign creditor, would be reviewable by the United States 
Supreme Court on the ground that it violated some constitutional 
guaranty of the creditor.** Westlake suggests that a discharge in 
bankruptcy, in the bankrupt’s state, would, if we had a perfect 
cosmopolitan system of bankruptcy, bar suits in other states.” 
It would seem to be proper and even desirable that a discharge in 
insolvency in the state of the debtor’s domicil should operate as a 
discharge of all his debts, including those owing to foreign creditors, 
where the creditors were properly safeguarded and given ample 
opportunity to file their claims and to secure their allowance and 
pro rata payment. 

Professor Beale’s argument that it is unjust to the garnishee 
debtor because he cannot be protected from suit by the defendant 
in a foreign jurisdiction applies with equal force to the case of a 
garnishee in possession of a chattel, in which case Professor Beale 
says, “‘there is no difficulty whatever and no difference of opinion 





37 As we have seen, our practice as to foreign attachment is based upon the custom 
of London which dates back perhaps three centuries, whereas the leading case holding 
in accord with our present doctrine as to insolvency was not decided until less than a 
century ago. That is the case of Ogden »v. Saunders, 12 Wheat. (U. S.) 132, 218, 
decided in 1827. 

88 Scribner v. Fisher, 2 Gray (Mass.), 43 (1854); Felch v. Bugbee, 48 Me.'9 (1859). 

39 Phoenix National Bank »v. Batcheller, 151 Mass. 589, 24 N. E. 917 (1890). 

40 PRIvATE INTERNATIONAL Law (2 ed.), § 224 (1880). 
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in the cases.”“! Of course, the argument can have no weight in 
the United States, where the garnishee is protected by the full- 
faith-and-credit clause of the federal constitution. 

The interesting case of Ward v. Boyce, which Professor Beale 
cites to show that even the United States Supreme Court could not 
protect the garnishee against the obligation to pay the debt again, 
is not peculiar to the garnishment of debts. A comparison of the 
facts of that case with a parallel situation in the case of the gar- 
nishment of chattels will make it evident that there is no injustice 
in that decision peculiar to our practice of garnishment of debts. 
In Ward v. Boyce, the defendant (garnishee) by trustee process 
was made to pay to the plaintiff, in Vermont, a debt which a Ver- 

mont court found he owed to an absent husband, and he was not 
' protected against a suit by the wife of the absent husband, who 
proved to the satisfaction of a New York court that the defendant 
owed her instead of her husband. If instead of owing a debt to the 
wife, the defendant had held possession of a chattel of hers in Ver- 
mont, and had allowed it to be taken and applied in payment of the 
husband’s debts upon the supposition that it was the husband’s 
property, will it be contended that he will be protected by reason 
of the Vermont proceeding from a suit by the wife in New York? 
Frankly it is impossible to see how the doctrine of Harris v. Balk 
will cause greater injustice to the debtor who is garnisheed than 
the admittedly proper doctrine of the garnishment of chattels will 
cause to the garnished possessor of chattels. 

Professor Beale presents forcibly the argument that the garnish- 
ment process subjects the nonresident principal defendant to 
fraudulent and doubtful claims without redress. He says: 


“An owner of property may determine the situs of the property 
he owns, and may justly be subjected to the action of the courts within 
whose territory his property is found. The creditor, however, has no 
power to fix the personal presence of his debtor at one place or another. 
For all the creditor can do, the debtor may travel where he will. It is 
therefore unjust to submit the creditor’s claim to the accident of the 
debtor’s presence in one state or another. Yet, according to the current 
doctrine, if the debtor is traveling a thousand miles away from the credi- 
tor’s domicil, he may there be garnished and be compelled to pay a claim 





4 Harv. L. REV. 107, 113. 
#@ 152 N. Y. 191, (1897), cited in 27 Harv. L. REv. 107, 121. 
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which is alleged to be a legal claim against the creditor. To be sure 
if the creditor happens to have notice of the suit, which can usually be 
obtained only by careful reading of the newspaper published where the 
suit is brought, he has a right to defend himself; but unless the claim as 
made in the garnishment proceeding is a very large one it will hardly 
pay him to travel across the country in order to meet the charge, taking 
with him his evidence. Without doing so, his effort to disprove the 
claim, however groundless it may be, is practically hopeless; the absen- 
tee is always wrong, just as surely in court as in the outside world. He 
may send on his deposition but a deposition is of very little force against 
the actual living testimony of the plaintiff. He may employ counsel, 
but counsel is helpless without witness. Garnishment, therefore, is 
practised at the present day as a safe and easy instrument of fraud.”® 


It must be borne in mind that Professor Beale admits that the 
practice of attachment and garnishment of tangible chattels, wher- 
ever found, though the owner is absent and a nonresident, is sound 
and proper.“ The only difference between attachment and gar- 
nishment of a tangible chattel and of a debt, as respects any injus- 
tice that may be done the owner or creditor, is that in the case of 
a tangible chattel the owner has more power to fix its situs than 
the creditor has to fix the personal presence of the debtor. So far 
as the defendant’s chances of getting notice of suit being brought 
are concerned they are even greater in the case of the garnishment 
of a debt than in the case of the attachment of a tangible chattel, 
for the doctrine of Harris v. Balk requires the garnishee to give 
his creditor notice if he is to avail himself of the judgment and 
payment thereunder, whereas no such requirement is made in a 
case of the attachment of tangible property. Professor Beale’s 
statement that the creditor can usually get notice of the suit “only 
by careful reading of the newspaper published where the suit is 
brought,” is, therefore, inaccurate. So far as the hopelessness of 
disproving a wholly fraudulent claim the case of attachment and 
garnishment of tangible chattels and of debts are on a par. And so 
far as the writer has been able to ascertain the actual instances of 
fraud and trumped up claims that have crept into garnishment 
proceedings because of the fact that the debtor may move about 





4 27 Harv. L. REV. 107, 121-22. 
“ In 27 Harv. L. REv. 107, 113, he says: “In the case of a tangible chattel there 
is no difficulty whatever and no difference of opinion in the cases.” 
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freely without the creditor’s being able to fix his presence are rare. 
It is believed that Professor Beale’s statement, though skilful, 
is exaggerated. Further, his statement does not touch the sound- 
ness of the principle that the court which gets jurisdiction over 
the debtor has jurisdiction to apply the debt the garnishee owes 
the absent defendant in satisfaction of the plaintiff’s claim. 
Whether it is advisable to have statutes authorizing the proceed- 
ing is purely a matter of policy. Whether it is better policy to 
permit absent and absconding debtors to escape the payment of 
just debts than to subject the debtors to the possibility (which ex- 
perience has shown to be slight) of trumped up and fraudulent 
claims, is entirely a question of legislative policy. The fact that 
the proceeding of garnishment against foreign debtors has been so 
generally established in this country, would indicate which is con- 
sidered the better policy. 


III. JURISDICTION OVER DEBTS FOR THE PURPOSE OF TAXATION 


As power of control over tangible property and over the debtor 
was seen to be the foundation of jurisdiction over such property 


and debts for purpose of administration, so power of control over 
tangible property and over the debtor is seen to be the foundation 
of jurisdiction over such property and debts for the purpose of 
attachment and garnishment. Asa more or less permanent situs of 
tangible property is required for purpose of administration over 
the property, so domicil of the debtor (a thing of a more than tem- 
porary character) is required for purpose of administration over 
the debt. But as a temporary situs is sufficient for attachment 
and garnishment of tangible property, so the temporary presence 
of the debtor is sufficient for the garnishment of debts. 

For the purpose of taxation in respect to tangible property. we 
find power of control is likewise essential to give jurisdiction, be- 
cause in the American states the theory prevails that the right of 
the state to exact a tax rests upon the existence of a protection, 
servicé or benefit rendered as an equivalent for the tax exacted, 
and though the state where the owner resides has control over 
his person, yet protection, service, or benefit to him in respect 
to his property can only be rendered by the state which has that 
power of control over the property. Where such power of control 





' 
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is absent and therefore where the state has not given such protec- 
tion, the exaction of a tax is unconstitutional on the ground that 
it is taking property without due process of law. 

Since power of control over the property is what makes pos- 
sible protection to the property, and since protection, potentially 
at least, is rendered wherever such power of control exists, we 
should expect on principle to find the courts supporting any tax 
imposed by a state having power of control over the property, 
unless the property was in the state so short a time that the pro- 
tection rendered would make the taking of a tax arbitrary or con- 
fiscatory under our Constitution. Temporary presence is not 
enough; mere transit through the state will not warrant the im- 
position of a tax. We find that a property tax may be levied upon 
real property, both tangible and intangible, and upon tangible 
personal property, bycthe state where it is permanently located. 
That is the state that has power of control over the property,‘” 
and such state is the only one that can tax it. A tax imposed by 
the state of the owner’s domicil in which the property is not located 
is taking property without due process of law.** 

Protection or benefit given is also the principle that is sought 
to be applied in the succession tax. A succession tax by the state 
where the property is located is universally upheld. This is true 





* Union Refrigerator Transit Co. ». Kentucky, 199 U. S. 194, 202 (1905). In that 
case it was said: “The power of taxation, indispensable to the existence of every 
civilized government, is exercised upon the assumption of an equivalent rendered to 
the taxpayer in the protection of his person and property, or in the creation and main- 
tenance of public convenience in which he shares, such, for instance, as roads, bridges, 
sidewalks, pavements and schools for the education of his children. If the taxing 
power be in no position to render these services, or otherwise to benefit the person or 
property taxed, and such property be wholly within the taxing power of another State, 
to which it may be said to owe an allegiance and to which it looks for protection, 
the taxation of such’ property within the domicil of the owner partakes rather of 
the nature of an exaction than a tax, and has been repeatedly held by the court 
to be beyond the power of the legislature and a taking of property without due 
~ process of law.” 

46 Hays v. Pacific Mail S. S. Co., 17 How. (U. S.) 596 (1854); Old Dominion Steam- 
ship Co. v. Virginia, 198 U. S. 299 (1905). 

47 Tllinois Central Ry. Co. v. Greene, 244 U. S. 555 (1917); Delaware, etc. R. R. Co. 
v. Pennsylvania, 198 U. S. 341 (1905); Union Transit Co. ». Kentucky, 199 U. S. 194 
(1905); In re Estate of Swift, 137 N. Y. 77, 32 N. E. 1096 (1893). See cases oollected 
in 1 WHARTON (3 ed.), 165; XII AMERICAN LAW AND PROCEDURE, § 173. 

48 Delaware, etc. R. R. Co. v. Pennsylvania, 198 U. S. 341 (1905); Union Refrigera- 
tor Transit Co. v. Kentucky, 199 U. S. 195 (1905). 
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whether it is the transmission of real or personal property that is 
taxed.*® A tax at such place no matter which of the existing views 
we may take of the succession tax, whether we consider it a tax 
upon the property itself, or upon the privilege of transmitting it, 
or of acquiring it, or upon the transfer of it, seems sound. It accords 
with the principle of a protection, benefit, or privilege given as 
an equivalent for the tax. For the state where the property is 
located in its ultimate analysis, is the state which has the power 
of control over and gives force to the privilege to transmit or acquire 
and makes effective the transfer. 

Of course, if the tax were levied upon the privilege of receiving 
possession and of enjoying the property of its equivalent, or receiv- 
ing and enjoying the income thereof, the state of the distributee’s 
domicil would be the one having power of control and the one mak- 
ing effective the privilege, and should therefore be the one to 
levy such tax. 

But it is also held that a succession tax may be levied at the 
domicil of the decedent as respects personal property located out- 
side the state. And such tax has been based too upon the theory 
that it is for a benefit or privilege extended by the state exacting 
the tax. It is asserted that the res taxed is the privilege of trans- 
mitting property, and for that reason the state of the domicil of the 
decedent, which grants the privilege of transmitting the property, 
should have jurisdiction to tax. But is it not the state of the situs 
of the property that makes the privilege effective, rather than that 
of the domicil of the decedent, and should it not be the state to 
levy the tax? Suppose A dies domiciled in New York State, own- 
ing land and chattels in Ohio, and his heirs are domiciled in New 
Jersey, and the sovereign states of New York and New Jersey say 
that this property shall or shall not go to B, C, and.D, but the state 
of Ohio says the exact contrary, that it shall not or it shall go to B, 





49 Matter of Swift, 137 N. Y. 77; 32 N. E. 1096 (1893); Callahan ». Woodbridge, 
171 Mass. 595, 51 N. E. 176 (1898); Weaver’s Estate v. State, 110 Iowa, 328, 81 N. W, 
603 (1900); Stanton’s Estate, 3 Pa. Dist. Rep. 371 (1894); Eidman ». Martinez, 184 
U. S. 578 (1902); Allen ». National State Bank, 92 Md. 509, 48 Atl. 78 (1901). 

‘60 People v. Union Trust Co., 280 Ill. 170, 117 N. E. 385 (1917); McCurdy v. Mc- 
Curdy, 197 Mass. 248, 83 N. E. 881 (1908). (Held subject to the tax when brought 
into the state.) 

51 In re Swift Estate, 137 N. Y. 77, 32 N. E. 1096 (1893); McCurdy ». McCurdy, 
197 Mass. 248, 83 N. E. 881 (1908); State ex rel. Smith v. Probate Court of Ramsey 
Co., 124 Minn. 508, 145 N. W. 390 (1914). 
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C,and D. Is it not evident that both New York and New Jersey 
are helpless in the matter except in so far as Ohio submits to their 
wills? No onecan make an effective claim to the property in Ohio 
except as the state of Ohio sanctions it, and a claim sanctioned by 
the state of Ohio will be effective no matter what New York or 
New Jersey may have to say about it. 

Again it is said in explanation of the practice which sustains a 
succession tax imposed by the state of the domicil of the decedent 
on foreign personal property, but not on real property, that it 
results from the fact that the law of the owner’s domicil is the 
one that is applied to regulate the devolution of personal property, 
but not that of real property.” 

The fact that the law of a particular state is applied to deter- 
mine the rights of parties ought never to be confused with the ques- 
tion of jurisdiction. That the law of the decedent’s domicil is 
applied to determine devolution to personality seems to furnish no 
basis of jurisdiction for that state to impose a tax. There is no 
protection, privilege, or benefit extended or conferred by such state. 
In its ultimate analysis, it is the state where the property is located 
that controls and makes effective its devolution,” though for con- 
venience that state may apply the rules of law existing in the state 
of the decedent’s domicil in so doing. It has also been urged that 
by reason of the fiction mobilia sequuntur personam, personal prop- 
erty has its situs at the domicil of the owner. But this is admit- 
tedly a fiction and certainly gives no actual power of control over 
the property to the state of the owner’s domicil. It is a fiction, too, 
that has been rejected in the case of a property tax upon chattels 
outside the state imposing the tax, on the ground that such. tax 
constitutes the taking of property without due process of law and 
is therefore unconstitutional. It seems difficult if not impossible 
to find any sufficient ground upon which to justify an inheritance 
tax at the decedent’s domicil upon property having a foreign situs. 
Justice Gray’s opinion in In re Estate of Swift ® that “the theory 
of sovereignty, which invests the state with the right and the power 


8 Dammert v. Osborn, 141 N. Y. 564, 35 N. E. 1088 (1894); Estate of Swift, 137 
N. Y. 77, 88, 32 N. E. 1096 (1893). 

8 In Illinois by statute tangible property of a decedent domiciled elsewhere goes 
according to the Illinois law. Cooper v. Beers, 143 Ill. 25, 33 N. E. 61 (1892). 

& Union Transit Co. ». Kentucky, 199 U. S. 194 (1905). 


% 137 N. Y. 77, 84, 32 N. E. 1096, 1097 (1893). 
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to permit and to regulate the succession to property upon its owner’s 
decease, rests upon the fact of an actual dominion over that prop- 
erty,”’ states the true ground upon which jurisdiction to impose a 
succession tax must rest. 

While in the succession tax cases there is disagreement as to 
which state furnished the protection or privilege, there is complete 
agreement in both the property and succession tax cases on the more 
fundamental proposition that jurisdiction to tax rests in the state 
which furnished such protection or privilege. And as we have seen, 
that state is necessarily the one which has power of control over 
the property. 

Let us now pass from the. consideration of taxation upon tan- 
gible property to a consideration of the question of which states 
should tax debts. 

It is submitted that, following the analogy of taxation upon 
tangible property and the principle that a tax is taken as an equiv- 
alent for protection, service, or benefit given by the taxing 
power, the state of the debtor’s domicil is the one and the only one 
which should exact the tax on debts. Where the debts are in the 
form of a specialty which is held in another state and the convenient 
theory or fiction is adopted that an obligation represented in a mer- 
cantile specialty shall be treated as wholly merged in that specialty, 
then the tax should be levied only where the specialty is located. 

In spite of principle and weighty authority in support of the 
taxing of debts at the debtor’s domicil, it still seems to be generally 
conceded that the fiction mobilia sequuntur personam is properly 
applicable to intangible personal property in the form of debts and 
that they are taxable at the creditor’s or owner’s domicil.® 





56 Darnell v. Indiana, 226 U. S. 390 (1912); Selliger v. Kentucky, 213 U. S. 200 (1909); 
Southern Pacific Co. v. Kentucky, 222 U. S. 63, 69 (1911); Ayer & Lord Tie Co. ». 
Kentucky, 202 U. S. 409 (1906); Bristol ». Washington County, 177 U. S. 133 (1900); 
Bellows Falls Power Co. ». Com., 222 Mass. 51, 109 N. E. 891 (1915); Welch v. Boston, 
221 Mass. 155, 109 N. E. 174 (1915); Frothingham v. Shaw, 175 Mass. 59, 55 N. E. 
623 (1899). 

A succession tax imposed by the state of the domicil of a decedent creditor is very 
common. State ex rel. Smith v. Probate Court of Ramsey Co., 124 Minn. 508, 145 
N. W. 300 (1914); In re Swift Estate, 137 N. Y. 77, 32 N. E. 1096 (1893). (Held 
subject to tax when brought into the state.) McCurdy ». McCurdy, 197 Mass. 
248, 83 N. E. 881 (1908); People v. Union Trust Co., 280 Ill. 170, 117 N. E. 385 
(1917). 

Some cases deny the power to tax at the creditor’s domicil. Bridges v. Mayor & 
Council of Griffin, 33 Ga. 113 (1861). The court here held that a debt was not taxable 




















JURISDICTION OVER DEBTS 923 


A tax at both the debtor’s and creditor’s domicil is considered 
constitutional.*” 

The tax upon debts at the domicil of the creditor has been 
based upon several grounds. By the fiction mobilia sequuntur 
personam, the debt has been regarded as having a situs at the 
creditor’s domicil. But this fiction can hardly be urged as a 
ground or justification for the tax. It is rather a form of stating 
a result reached and an admission of the nonexistence of a reason. 
The fiction has been repudiated in the case of a property tax levied 
at the owner’s domicil upon tangible chattels outside the state;** 
and the maxim is no less a fiction when applied to debts than when 
applied to tangible chattels, and gave way even when applied to 
debts, both in Blackstone v. Miller, where Justice Holmes pointed 
out, ‘‘When logic and the policy of a State conflict with a fiction 
due to historical tradition, the fiction must give way,”®® and in 
Liverpool Insurance Co. v. Orleans Assessors,°° where Justice 
Hughes said, ‘‘The legal fiction, expressed in the maxim mobilia 
sequuntur personam, yields to the fact of actual control elsewhere. 
And in the case of credits, though intangible, arising as did those 
in the present instance, the control adequate to confer jurisdiction 
may be found in the sovereignty of the debtor’s domicil.”” The 
maxim is wholly inadequate as a principle upon which to rest the 
tax. This has been felt by more thoughtful lawyers and they have 
sought to state more substantial grounds in support of the practice 
of imposing the tax at the creditor’s domicil. It has been said, 
“Tt is difficult to see how this relation [the debt]® can be property 





at the domicil of the creditor which was the city of Griffin. The court said “that unless 
the persons who owe the debts reside in Griffin, they are not properly within the city.” 

Tax at debtor’s domicil sustained; see Tappan »v. Merchants’ National Bank, 19 
Wall. (U. S.) 490 (1873); In re Tiffany’s Estate, 143 App. Div. (N. Y.) 327, 128 N. Y. 
Supp. 106 (1911); Armour Packing Co. ». Mayor of Savannah, 115 Ga. 140, 41 
S. E. 237 (1902); National Fire Insurance Co. v. Board of Assessors, 121 La. 108, 46 
So. 117 (1908). 

57 Blackstone v. Miller, 188 U. S. 189 (1903). 

58 Hoyt v. Commissioners of Taxes, 23 N. Y. 224 (1861); Union Transit Co. v. Ken. 
tucky, 199 U. S. 194 (1905). 

59 188 U.S. 189, 206 (1903). See also Metropolitan Life Insurance Co. ». New 
Orleans, 205 U. S. 395 (1907), where it is said the fiction must not be allowed to 
obscure the truth. 

6 221 U. S. 346, 354 (1911). 

1 Professor James Parker Hall’s “Treatise on Constitutional Law,” XII Ameri- 
CAN LAW AND PROCEDURE, § 176. 

6 Brackets and words included are those of the present writer. 



























924 HARVARD LAW REVIEW 


where the debtor lives, for his obligation to pay is quite the reverse 
of being valuable to him, and, for similar reasons, the obligation 
does seem to be property where the creditor lives. This common- 
sense view of the matter has been accepted by the courts, and it is 
generally held that a debt, pure and simple, is not taxable as property 
at the residence of the debtor. On the other hand, generally 
speaking, debts are taxable as property at the residence of the 
creditor.”’ 

While this view seems plausible, it assumes that because the 
debt is valuable to the creditor it is taxable at the creditor’s domi- 
cil. But if debts are property at the domicil of the creditor because 
they are valuable to him, then why are not real estate and chat- 
tels property at the owner’s domicil and taxable at that place? 
Are they less valuable to the owner at his domicil because they 
have corporeality elsewhere? Yet we have seen that a tax upon 
foreign chattels levied at the owner’s domicil is’ unconstitutional 
as taking property without due process of law, and logically is this 
not as applicable to a tax upon debts levied at the creditor’s domi- 
cil as it is to a tax on foreign chattels? 

A ‘‘third explanation of the power of taxing it [the debt] at 
the domicil of the creditor is that as it adds to the creditor’s wealth, 
the power that may tax the creditor personally may exact the tax 
from him based on the ability which this power over the debtor 
gives him to pay the tax.”® As an original proposition this expla- 
nation would perhaps be invulnerable, but our Supreme Court has 
taken the view that a tax upon foreign tangible property levied 
at the owner’s domicil is unconstitutional because it is taking 
property without due process of law. It is only the state of the situs 
that protects and benefits the property, and therefore, the only one 
that has furnished the guid pro quo for the tax.“ The situation 
is parallel to that of debts. Tangible property, no matter where 
located adds to the owner’s wealth and ability to pay in the same 
way that a creditor’s power over his debtor does. As the state 
of the situs of tangible property protects and makes valuable the 
property to an owner, so in the case of debts the state of the debtor’s 
domicil in the same way protects and makes the debts valuable to 





® 27 Harv. L. REV. 107, 114. 
* Union Transit Co. v. Kentucky, 199 U. S. 194 (1905); Delaware, etc. Ry. Co v. 
Pennsylvania, 198 U.S. 341 (1905); Ill. Cent. Ry. Co. ». Greene, 244 U.S. 555 (1917). 
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a creditor. So long as we base taxation on the theory that it is a 
quid pro quo for protection or benefit given, and hold a tax uncon- 
stitutional where such protection or benefit does not obtain, we must 
reject any theory which makes ability to pay the basis of the right 
to exact the tax. 

‘There is considerable® and high authority in support of a tax 
at the debtor’s domicil on the ground that power of control over 
the debtor furnishes the basis of jurisdiction for levying the tax. 
In Blackstone v. Miller,® the United States Supreme Court held 
that the state of New York could levy a succession tax upon a debt, 
in the form of a deposit, due an Illinois testator, from a New York 
debtor. In that case, Justice Holmes, who gave the opinion of 
the Court said, 


“Tf the transfer of the deposit necessarily depends upon and involves 
the law of New York for its exercise, or, in other words, if the transfer 
is subject to the power of the State of New York, then New York may 
subject the transfer to a tax. United States v. Perkins, 163 U.S. 625, 
628, 629; McCulloch v. Maryland, 4 Wheat. 316, 429. But it is plain 
that the transfer does depend upon the law of New York, not because 
of any theoretical speculation concerning the whereabouts of the debt, 
but because of the practical fact of its power over the person of the 
debtor. The principle has been recognized by this court with regard 
to garnishments of a domestic debtor of an absent defendant. Chicago, 
Rock Island & Pacific Ry. Co. v. Sturm, 174 U.S. 710. See Wyman v. 
Halstead, 109 U. S. 654. What gives the debt validity? Nothing but 
the fact that the law of the place where the debtor is will make him pay. 
It does not matter that the law would not need to be invoked in the 
particular case. Most of us do not commit crimes, yet we nevertheless 
are subject to the criminal law, and it affords one of the motives for 





®% Bridges v. Mayor and Council of Griffin, 33 Ga. 113 (1861); Armour Packing Co. 
v. Mayor of Savannah, 115 Ga. 140, 41 S. E. 237 (1902); Tappan »v. Merchants 
National Bank, 19 Wall. (U. S.) 490 (1873); National Fire Insurance Co. »v. Board of 
Assessors, 121 Iowa, 108, 46 So. 117 (1908); State Board ». Comptoir National Bank, 
191 U. S. 388 (1903); People v. Barker, 23 App. Div. (N. Y.) 524, 48 N. Y. Supp. 
553 (1897); Metropolitan Life Ins. Co. of New York »v. New Orleans, 205 U. S. 395 
(1907). ‘ 

Succession tax cases: In re Stanton’s Estate, 142 Mich. 491, 105 N. W. 1122 
(1905); In re Rogers’ Estate, 149 Mich. 305, 112 N. W. 931 (1907); Bliss ». Bliss, 221 
Mass. 201, 109 N. E. 148 (1915); Borden ». Burrill, 221 Mass. 212, 109 N. E. 153 
(1915); In re Adams’ Estate, 167 Iowa, 382, 149 N. W. 531 (1914); State ex rel. Graff 
v. Probate Court of St. Louis County, 128 Minn. 371, 150 N. W. 1094 (1915). 

% 188 U.S. 189, 205 (1903). 
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our conduct. So again, what enables any cther than the very creditor 
in proper person to collect the debt? The law of the same place. To 
test it, suppose that New York should turn back the current of legis- 
lation and extend to debts the rule still applied to slander that actio 
personalis moritur cum persona, and should provide that all debts here- 
after contracted in New York and payable there should be extinguished 
by the death of either party. Leaving constitutional consideration on 
one side, it is plain that the right of the foreign creditor would be 
gone. 

“Power over the person of the debtor confers jurisdiction, we repeat. 
And this being so we perceive no better reason for denying the right of 
New York to impose a succession tax on debts owed by its citizens than 
upon tangible chattels found within the State at the time of the death. 
The maxim mobilia sequuntur personam has no more truth in the one 
case than in the other. When logic and the policy of a State conflict 
with a fiction due to historical tradition, the fiction must give way.” 


It is now well established that the state of the debtor’s domicil 
may levy a succession tax upon debts due a nonresident decedent 
creditor.® 

Power of control over the debtor is admitted to furnish the 
basis of taxation in other cases besides those involving the succes- 


sion tax. Privilege taxes as well as other forms of taxation rest 
on this principle of power of control and the furnishing of a quid 
pro quo by the state imposing the tax.® 

Where a privilege tax is imposed by the state of the debtor’s 
domicil and is measured by the amount of the debts owed to a 
foreign creditor who is carrying on business within the state as 





67 In re Adams’ Estate, 167 Iowa, 382, 149 N. W. 531 (1914); Greves v. Shaw, 173 
Mass. 205, 53 N. E. 372 (1899); Bliss ». Bliss, 221 Mass. 201, 109 N. E. 148 (1915); 
Borden »v. Burrill, 221 Mass. 212, 109 N. E. 153 (1915); Im re Stanton’s Estate, 142 
Mich. 491, 105 N. W. 1122 (1905); Im re Rogers’ Estate, 149 Mich. 305, 112 N. W. 
931 (1907); State ex rel. Graff v. Probate Court of St. Louis County, 128 Minn. 371, 
150 N. W. 1094 (1915). 

68 In Equitable Life Society v. Pennsylvania, 238 U. S. 143, 147 (1915), where it 
was held that the state of Pennsylvania could levy a tax of two per cent on gross 
premiums of life insurance received from business done in that state and not be 

‘ taxing property beyond its jurisdiction, it was observed that though the premiums 
were paid directly to the insurance company outside the state, and though the state 
had no constitutional power to prevent the insurance company making the contracts 
and could not therefore be said to permit them of her own will, still the tax was upon 
a privilege actually used, and the state furnished the guid pro quo by protecting the 
lives insured. 








JURISDICTION OVER DEBTS 927 


is the situation in numerous cases, jurisdiction to levy such tax 
rests upon the fact that the state has power of control over the 
debtor and through that means extends protection or benefit to the 
foreign creditor. Thus in Liverpool Insurance Co. v. Orleans,” 
a tax levied by the state of Louisiana upon amounts due a New York 
corporation by its policy-holders in the state for premiums upon 
which a credit had been extended was sustained upon the ground 
that control adequate to confer jurisdiction may be found in the 
sovereignty of the debtor’s domicil because of the power over the 
debtor. In that case Hughes, J., who gave the opinion of the court 
said: 

“The legal fiction, expressed in the maxim mobilia sequuntur personam, 
yields to the fact of actual control elsewhere. And in the case of credits, 
though intangible, arising as did those in the present instance, the 
control adequate to confer jurisdiction may be found in the sover- 
eignty of the debtor’s domicil. The debt, of course, is not property 
in the hands of the debtor; but it is an obligation of the debtor and is 
of value to the creditor because he may be compelled to pay; and power 
over the debtor at his domicil is control of the ordinary means of enforce- 
ment. Blackstone v. Miller, 188 U.S. 205, 206. Tested by the criteria 
afforded by the authorities we have cited, Louisiana must be deemed to 
have had jurisdiction to impose the tax. The credits would have had 
no existence save for the permission of Louisiana; they issued from the 
business transacted under her sanction within her borders; the sums were 
payable by persons domiciled within the State, and there the rights 
of the creditor were to be enforced. If locality, in the sense of subjec- 
tion to sovereign power, could be attributed to these credits, they could 
be localized there. If, as property, they could be deemed to be taxable 
at all, they could be taxed there.” 


Of course it is not sought to convey the impression that a privilege 
tax may be sustained as a property tax levied upon debts. For 
example, if an insurance corporation is taxed for the privilege of 
doing business in a state, and the amount of the tax is determined 
by the amount of the debts due the corporation from residents 
of the state imposing the tax, an attempt to collect a tax upon 





6° Metropolitan Life Ins. Co. ». New Orleans, 205 U. S. 395 (1907); State Board ». 
Comptoir National Bank, 191 U. S. 388 (1903); Finch ». York County, 19 Neb. 50, 
26 N. W. 589 (1886); People v. Barker, 23 App. Div. (N. Y.) 524, 48 N. Y. Supp. 553 
(1897). 

7 221 U.S. 346, 354 (1911). 
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debts due the corporation, after the corporation has ceased to do 
business in the state, is unconstitutional, for such tax would result in 
inequality and unfairness, as all creditors would not be taxed uni- 
formly. To sustain a tax for the privilege of doing business in a 
state, business must be done in that state.” On the basis of a 
power of control analogous to that exercised over the debtor, the 
stock of national banks and of corporations may be taxed at the 
place where the bank is located or the corporation incorporated 
without regard to the residence of the owner.” The registered 
bonds of a state kept by a nonresident at his domicil may be taxed 
by the state, for the state cannot be sued on the bonds in the federal 
courts; it can be impleaded only in its own courts, and the bond 
can be transferred only by bringing it to the proper registration 
officer of the state and there complying with the law of the state 
respecting transfer of registration.” 

It would seem that ordinary bonds on this principle of power 
of control over the debtor should be held taxable at the domicil of 
the debtor though the owner holds the bonds elsewhere, for it 
is that state, through its control over the debtor, that makes the 
obligation of the debtor of value to the creditor, but it was held 
by the United States Supreme Court in State Tax on Foreign-Held 
Bonds,“ that the state of Pennsylvania could not tax an Irish 
bondholder on the bonds of a Pennsylvania railway secured by a . 
mortgage on its property. The court accepted the fiction mobilia 
sequuntur personam,” which was later repudiated by the United 
States Supreme Court, when applied to tangible chattels in Union 
Refrigerator Transit Co. v. Kentucky.” The court in State Tax on 
Foreign-Held Bonds thought that such tax was unconstitutional 
because it was an attempt to tax the debts as property of the 
debtors. The court said, “Debts . . . are not property of the 
debtors, in any sense; they are obligations of the debtors, and 





”% Provident Savings Association ». Kentucky, 239 U. S. 103 (1915). 

7” Tappan v. Merchants’ National Bank, 19 Wall. (U. S.) 490 (1873); Borden ». 
Burrill, 221 Mass. 212, 109 N. E. 153 (1915) (succession tax); Greves v. Shaw, 173 
Mass. 205, 53 N. E. 372 (1899) (succession tax); Jn re Stanton’s Estate, 142 Mich. 
491, 105 N. W. 1122 (1905) (succession tax). 

% Bliss v. Bliss, 221 Mass. 201, 109 N. E. 148, 150 (1915). 

% 15 Wall. (U.S. ) 300 (1872). 

% “Debts belong to the creditors . . . and follow their domicil wherever that may 
be.” 15 Wall. (U. S.) 300, 320 (1872). 

% x99 U. S. 195 (1905). 
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only possess value in the hands of the creditors. With them they 
are property, and in their hands they may be taxed. To call debts 
property of the debtors is simply to misuse terms.” It is evident 
that the court wholly misconceived the Pennsylvania statute; 
there was no attempt to tax debts as assets of the debtor. It 
is difficult to understand how anyone would so conceive of debts. 
The mere fact that the tax was levied at the debtor’s domicil cer- 
tainly does not justify that conclusion. The tax was a tax upon 
the creditor but levied at the debtor’s domicil. Not only was 
the reasoning of the court wholly unsound, but the case has been 
practically overruled by the United States Supreme Court in 
Savings Society v. Multnomah County, and similar cases™ and 
in Blackstone v. Miller.”® In Savings Society v. Multnomah County 
the court held that notes given by Oregon debtors secured by 
mortgage upon Oregon land, though held by citizens of Cali- 
fornia, were taxable by the state of Oregon. The attempt the 
court made in the latter case to distinguish State Tax on Foreign- 
Held Bonds, on the ground that there the tax was upon the interest 
due to the bondholders and not upon their interest in the mortgage, 
is not warranted by the facts of the case. It was as much the 
interest in the mortgage that was taxed in the one case as in the 
other. Taxes like that sustained in Savings Society v. Multnomah 
County are not uncommon and have always been upheld.” 
Holmes, J., attempted to distinguish Blackstone v. Miller, where it 
was held that power of control over the debtor conferred jurisdiction 
to tax the debt against a foreign creditor at the debtor’s domicil 
from State Tax on Foreign-Held Bonds, upon the ground that bonds 
and negotiable instruments are more than mere evidences of debt, 
but by a tradition from archaic times constitute the debt. 

It may be desirable that courts adopt the theory that debts in 
the form of specialties shall be taxable at the place where the 
instrument is located, and if that theory is adopted consistency 
would require that the debts should not be taxed at the domicil of 
the debtor also, for the theory is that the debt is merged in the 
specialty. Of course, even if that view of specialties is taken it 





7 169 U. S. 421 (1898); Bristol v. Washington County, 177 U. S. 133 (1900). 

78 188 U.S. 189 (1903). 

7 Finch v.$York Co., 19 Neb. 50, 26 N. W. 589 (1886); Im re Rogers’ Estate, 149 
Mich. 305, 112 N. W. 931 (1907). 
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must be recognized that it is only a theory, and that the ultimate 
power of control which rests in the state having jurisdiction over 
the debtor, and which is a sufficient basis for jurisdiction over the 
debt, can never by any fiction or theory be taken from a state 
without its consent. The decisions, however, will not justify the 
distinction taken by Justice Holmes in Blackstone v. Miller. While 
it may be that Buck v. Beach,®° which held that mortgage notes, 
made by a debtor in Ohio, payable in Ohio and secured by a mort- 
gage in Ohio, the owner of which resided in New York, were not 
taxable in Indiana where they had been sent for safe-keeping, is 
reconcilable with Wheeler v. New York State,*' which upheld a 
succession tax by New York upon promissory notes belonging to 
a nonresident where they were found in the state of New York, 
on the ground that in Buck v. Beach the notes held not taxable in 
Indiana were moved backward and forward between Ohio and 
Indiana with the intent to avoid taxation in either state, and were 
really not in Indiana hands for business purposes. Still that does 
not go to the length to which Justice Holmes goes in Blackstone v. 
Miller in order not to overrule State Tax on Foreign-Held Bonds, 
in saying the debt has been so completely merged in the specialty 
that an attempt to tax it at the debtor’s domicil is unconstitu- 
tional. Courts never have gone, and on correct principle never 
can go, that far in their actual decisions toward recognizing the 
theory of a merger of the debt into the specialty. The situation 
is now ripe for a decision by the United States Supreme Court 
squarely overruling State Tax on Foreign-Held Bonds. 

Finally there seems to be no reason that can be urged in support 
of a property or succession tax upon debts at the creditor’s domicil 
that cannot be equally urged to support such a tax against an owner 
at his domicil on foreign-held real and tangible personal property. 
The owner’s title to foreign property is for the state where he 
resides an intangible thing similar to his right to have payment of 
a debt. For purposes of jurisdiction foreign real property and 
tangible personalty are choses in action as much as debts are.™ 

89 206 U. S. 392 (1907). 

8 233 U.S. 434 (1914). 

® Ames in his lecture, “The Nature of Ownership,” speaking of the interest of the 
disseisee, says: “For as we have seen, this interest, being a chose in action, was not 


transferable at common law, either by conveyance inter vivos, or by will, nor even, 
as a rule, by operation of law.” Ames, LEcTURES ON LEGAL History, 192. 
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If the property or debtor is outside the jurisdiction there seems to be 
no essential difference in the power of control over the property 
from that over the debt or in the protection afforded to the owner 
of the property from that afforded the owner of the debt by the 
sovereign of his domicil. If, therefore, a tax at the owner’s domicil 
cannot be supported in case of foreign-owned real estate and chattels 
it is difficult to see how it can be supported on other than historical 
grounds against a creditor at his domicil on debts owed by a foreign 
debtor. 

On the other hand, every reason which goes to support the taxa- 
tion of real and tangible personal property at its situs can be urged 
in support of a tax upon debts against the creditor at the debtor’s 
domicil. The real reason why tangible property is taxable at its 
situs is not that it occupies space there, but that the sovereign 
where it is located can exercise control over it there, and thus 
afford it the protection for which the tax is exacted. In like manner 
the sovereign of the debtor’s domicil has control over the obligation, 
by having jurisdiction over the debtor and protects it, and the 
debtor, and makes the debt valuable to the creditor. It profits 
the foreign creditor as respects the debt in the same way it does 
the foreign owner of tangible property within its jurisdiction. 
And in like manner such state and such state alone should be 
the one to levy the tax.® 


Charles E. Carpenter. 
UNIVERSITY OF ILLINOIS, 
‘URBANA, ILLINOIS. 





8 While from an economic standpoint debts should not be taxed as they do not 
represent wealth still a tax at the domicil of the debtor has several economic advan- 
tages over the present method. It will prevent duplication in taxation — a very desir- 
able result — and the present notorious method of tax evasion practiced by conceal- 
ment of the identity of the creditor in debts secured by trust deeds on real estate will 
be avoided and there will be no greater likelihood of concealment of debts in general 
under a system of taxing debts at the domicil of the debtor than at the domicil of 
the creditor. 

So far as shifting the burden of taxation from creditor to debtor is concerned a 
tax collected at the creditor’s domicil will be as objectionable in that respect as one 
collected at the debtor’s domicil. The interest rate will be affected in either instance 
if the tax upon debts is made effective. 
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INDIRECT ENCROACHMENT ON FEDERAL 
AUTHORITY BY THE TAXING POWERS 
OF THE STATES. IV 


II. REGULATIONS OF INTERSTATE COMMERCE (continued) 


2. Taxes not Discriminating against Interstate Commerce (continued) 


A. TAXES ON PRIVILEGES (concluded) 


(d) Recent Supreme Court Decisions on California and 
Massachusetts Statutes 


N the preceding installment of this discussion it was said that 
the similarity between the business of the complainants in the 
California case of Albert Pick & Co. v. Jordan? ‘“‘and that of the 
Crane Company in Looney v. Crane Co. makes it certain that, on 
writ of error, the judgment of the California court would be re- 
versed by the United States Supreme Court.” * This venturesome 
prediction was made in ignorance of the fact that on June 4, 1917, 
the judgment of the California court had been affirmed by the 
Supreme Court. Benevolent readers may find some excuse for 
this oversight in the circumstance that the Supreme Court wrote 
no opinion, and therefore its decision did not find its way into the 
digests. More justification, however, is necessary for the error in 
judgment. 
The opinion of the California court, by Judge Henshaw, did not 





1 For preceding installments of this discussion see 31 Harv. L. Rev. 321-72 (Jan- 
uary, 1918), Ibid., 572-618 (February, 1918) and Ibid., 721-78 (March, 1918). 

2 169 Cal. 1, 145 Pac. 506 (1915). 

3 245 U.S. 178, 38 Sup. Ct. Rep. 85 (1917). 

* 31 Harv. L. REv. 776. 

5 Albert Pick & Co. v. Jordan, 244 U. S. 647, 37 Sup. Ct. Rep. 741 (1917). 

6 Malevolent readers will be glad to know that the decision came to the writer’s 
attention through no diligence of his own, but through the fact that it was cited in 
the brief for the Commonwealth in International Paper Co. v. Massachusetts, 38 
Sup. Ct. Rep. 292 (1918), a copy of which was furnished him through the courtesy 
of Wm. Harold Hitchcock, Assistant Attorney General of Massachusetts, who prepared 
and argued the cases for the Commonwealth discussed in this article. 
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recite the provisions of the statutes under which the excises in 
issue were levied. It referred to “the annual corporation license- 
tax” as one “founded on the total capital stock”; ’ it pointed out 
that the Western Union Company, if it had undertaken to do 
business in California, would have been compelled to pay a fee of 
$10,000 for filing with the Secretary of State a copy of its charter as 
it was required to do, in addition to an annual license tax of $250; ® 
and it saw no significance in the fact that the Massachusetts tax 
sustained in Baltic Mining Co. v. Massachusetts ® was by statute 
limited to $2,000.!° No mention was made of any provision in the 
California statute prescribing a maximum which the imposition 
should not exceed. The opinion proceeded on a theory quite in- 
consistent with that announced by the Supreme Court in Looney 
v. Crane Co." 

The Supreme Court, in affirming the judgment of the California 
court, contented itself with filing the following memorandum 
opinion: 

“June 4, 1917. Per Curiam: Judgment affirmed with costs, upon 
the authority of Kansas City, Ft. S. & M. R. Co. v. Botkin, 240 U. S. 
227, 60 L. Ed. 617, 36 Sup. Ct. Rep. 261.” ” 


The Botkin Case thus relied upon by the Supreme Court involved 
the Kansas statute as amended following the decision of Western 
Union Telegraph Co. v. Kansas.* The amended statute limited 
the annual imposition to $2,500. Moreover the complainant in the 
Botkin Case was a domestic corporation. The complainant in 
Albert Pick & Co. v. Jordan ™ was an Illinois corporation resisting 
a California tax. Kansas City, M. & B. R. Co. v. Stiles,» decided 
on December 4, 1916, had made it clear that a domestic corpora- 
tion could be subjected to a tax which the Western Union Case 
had declared could not be imposed on a foreign corporation, and 





7 Albert Pick & Co. v. Jordan, 169 Cal. 1, 14, 145 Pac. 506 (1915). 

8 Ibid., 169 Cal. 1, 13, 145 Pac. 506 (1915). 

9 231 U. S. 68, 34 Sup. Ct. Rep. 15 (1913). 

10 Albert Pick & Co. v. Jordan, 169 Cal. 1, 18, 145 Pac. 506 (1915). 

1 Note 3, supra. 

2 Note 5, supra. 

3 216 U.S. 1, 30 Sup. Ct. Rep. 190 (1910). 

4 Notes 2 and 5, supra. 

242 U.S. 111, 37 Sup. Ct. Rep. 56 (1916). See 31 Harv. L. REV. 599-600. 
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thus had made inapplicable to controversies respecting foreign 
corporations, precedents sustaining identical taxes on domestic 
corporations. Clearly then the Supreme Court was not justi- 
fied in asserting that the Botkin Case * answered the contentions 
of the complainant in the Pick Case,!’ unless Pick and Company 
were a domestic corporation, and unless in addition the excises of 
which it complained were levied under statutes which set some 
limit to the amount which might be charged. 

It is conceivable that on June 4, 1917, when the Pick Case was 
decided, the Supreme Court was of the opinion that foreign cor- 
porations not engaged in transportation were subject to any ex- 
actions which might be imposed on domestic corporations. But 
even then, if it was aware that the California exaction was meas- 
ured by total capital stock with no maximum limitation, it should 
have rested the Pick Case on the authority of the Stiles Case *® 
rather than the Botkin Case.!® And if on June 4, 1917, the Supreme 
Court harbored the idea that foreign corporations not engaged in 
transportation might be subjected to taxes measured by total 
capital stock, that idea was definitely cast out on December 10, 
1917, when Looney v. Crane Co.” was decided. 

It is doubtless true, however, that the Kansas tax involved in 
Kansas City, Ft. S. & M. R. Co. v. Botkin ™ might be exacted from 
a foreign corporation. But this is because Kansas set a fixed limit 
to its demands, however large the capital of the corporation. In 
citing the Botkin Case as conclusive of the point at issue in the 
Pick Case, the Supreme Court must therefore have thought either 
that the California statutes limited the exactions which might be 
imposed thereunder, or. else that the absence of such a limit was 
immaterial. The latter hypothesis seems inconsistent with Looney 
v. Crane Co.“ But it may not be, as will be pointed out later. 

If the Supreme Court thought that the California exaction was 
limited in amount, however large the capital of the corporation in 
question, it was in error. The Pick Case originated in a petition 
by the foreign corporation for a mandate against the secretary of 
state, directing him to accept and file certain papers without pay- 





16 240 U. S. 227, 36 Sup. Ct. Rep. 261 (1916). 

17 Note 5, supra. 18 Note 15, supra. 
19 Note 16, supra. 20 Note 3, supra. 
21 Note 16, supra. 2 Note 3, supra. 
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ment of the fee exacted by subdivision 4 of section 409 of the 
Political Code, or of the corporation license tax of 1905. The 
annual license tax was limited in amount. It began at $10 for 
corporations with capital of $10,000 or less, and rose to $200 for 
corporations with capital not exceeding $5,000,000. But all cor- 
porations having a capital in excess of $5,000,000 paid only $250, 
however large their capital. But the fees to be paid for filing with 
the secretary of state a copy of the corporate charter increased in- 
definitely, and the filing of the charter and payment of the fee were 
conditions prerequisite to the right to do local business within the 
state. Corporations with a capital between $500,000 and $1,000,000 
had to pay $100. If the capital stock exceeded $1,000,000, the 
statute called for “$50 additional for every $500,000 or fraction 
thereof of capital stock over and above $1,000,000.” * Thus cor- 
porations had to pay $100 for every $1,000,000 of capital stock. 
As was stated in the opinion of the California court, the Western 
Union Telegraph Company under this statute would have been 
compelled to pay $10,000 in California, as against the $20,100 
which it had to pay under the Kansas statute involved in Western 
Union Telegraph Co. v. Kansas.” 

Thus one of the statutes complained of by Albert Pick and 
Company imposed a fee graduated according to capital stock, with 
no maximum limit. This fee, however, under the terms of the 
statute had to be paid but once. On this ground the statute might 
be distinguished from the Texas statute in Looney v. Crane Co.* 
which called for recurrent payments each decade. But to sanc- 
tion such a distinction would do violence to Western Union Tele- 
graph Co. v. Kansas," since the Kansas statute there involved 
called only for a single payment for filing a copy of the corporate 
charter. A provision in the Kansas statute to the effect that any 
corporation applying for a renewal of its charter should comply 
with the act to the same extent as provided for the chartering and 
organizing of new corporations, was not referred to in the opinion 





% The statutory provision for the annual license fee is quoted in H. K. Mulford Co. 
v. Curry, 163 Cal. 276, 279-80, 125 Pac. 236 (1912). 

% The statutory provision for the filing fee is quoted in H. K. Mulford Co. v. Curry, 
163 Cal. 276, 279, 125 Pac. 236 (1912). 

2% Note 13, supra. 

% Note 3, supra. 

27 Note 13, supra. 
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of the court and seems to be drawn to apply to domestic rather 
than to foreign corporations. It would seem therefore that .the 
Western Union Case held squarely that a fee for filing a copy of 
the corporate charter could not be demanded even once, if it was 
measured by the total capital stock, with no maximum limit. 

It is not to be lightly assumed that the Supreme Court in affirm- 
ing the California judgment without opinion meant to depart 
from this prior ruling. No objection can be raised to the affirmance 
of the judgment, for the petitioner sought to compel the filing of 
its papers without paying either the filing fee or the annual license 
tax. The latter was properly demanded by the state, since its 
amount was limited to $250. The petitioner, therefore, was not 
entitled to judgment on its demurrer to the answer of the secretary 
of state. But the opinion of the state court had sanctioned the 
requirement of the unlimited filing fee as well as of the limited 
annual license fee. The Supreme Court, therefore, in affirming 
the judgment below, without rendering an opinion, has given the 
California court reason to believe that its opinion as well as its 
decision was warranted. The Supreme Court has thus left a loop- 
hole for further controversy, which might have been closed by an 
opinion indicating the specific grounds on which it sustained the 
court below. 

The filing fee demanded of the petitioner was only $100, as its 
capital did not exceed $1,000,000. Such a fee is a moderate one to 
exact from a corporation of any size, particularly if it is to be de- 
manded only once. As a specific charge it would seem not open 
to question. But the Supreme Court seems to have regarded a fee 
assessed on a vicious basis as. thoroughly tainted by its associa- 
tions, even though in other company or as a specific charge it 
would be deemed without fault. The inference, then, that the 
Supreme Court in sustaining the California court in the Pick 
Case” deliberately sanctioned the measure adopted by the Cali- 
fornia statute for fixing the amount of the filing fee, cannot be 
accepted. The only grounds on which such sanction could be legi- 





%8 Tt is of course possible that, as the Pick Case was presented to the Supreme Court, 
the objection to paying the $100 filing fee was not urged. But as the record is presented 
by the statutes, the opinion of the California court, and the memorandum opinion of 
the Supreme Court, there is nothing to show that the issues presented to the Supreme 
Court differed from those passed upon by the state court. 
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timately based are inconsistent with the implications to be 

drawn from the combination of the Western Union Case with the 
case of Locomobile Co. of America v. Massachusetis.* The former 
stands for the ruling that a single charter fee is subject to the same 
restrictions as an annual license fee. The latter holds that a cor- 
poration may complain of the removal of the statutory maximum 
limit to the annual imposition, even though the presence or ab- 
sence of such limit does not affect the amount demanded from it. 

The Locomobile Case *° was one of three decisions handed down 
by the Supreme Court on March 4, 1918. All three involved the 
exactions required of foreign corporations by the Commonwealth 
of Massachusetts. Cheney Brothers Co. v. Massachusetts*' dealt 
with the Massachusetts statute of 1909 which had been applied in 
Baltic Mining Co. v. Massachusetts.* The complaining corpora- 
tions were those against whom judgments were rendered by the 
Supreme Court of the Commonwealth in Marconi Wireless Tele- 
graph Co. v. Commonwealth,* considered in the previous install- 
ment of this discussion.* The judgments of the court below were 
sustained, with the single exception of that .rendered against the 
Cheney Brothers Company. 

The issue presented to the Supreme Court was whether the 
several corporations were engaged in local commerce which was 
separate and distinct from their interstate commerce. The Cheney 
Brothers Company kept no stock of goods in Massachusetts. Its 
Boston office was headquarters for salesmen, and samples were 
kept there. All orders obtained by salesmen in Massachusetts 
were subject to approval by the home office in Connecticut, and 
were filled from stock kept outside of Massachusetts. Collections 
were made from the home office in Connecticut, and from that 
office were paid the salaries of the Massachusetts salesmen and the 
rent of the Boston office. The Supreme Court held that there was 
nothing done in Massachusetts “that can be regarded as a local 
business as distinguished from interstate commerce.” *® The 





29 38 Sup. Ct. Rep. 298 (1918). 

30 Note 20, supra. 

81 38 Sup. Ct. Rep. 298 (1918). 

2 Note 9, supra. 

% 218 Mass. 558, 106 N. E. 310 (1914). 

* 31 Harv. L. Rev. 741-45 (March, 1918). 
% 38 Sup. Ct. Rep. 295, 296 (1918). 
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display of samples in Boston was said to be merely a means for 
carrying on interstate commerce. The inference or assumption 
relied on by the state court, to the effect that Massachusetts sales- 
men took some orders from Connecticut purchasers which were 
filled from the Connecticut mill, was said not to give any warrant 
to Massachusetts to tax the corporation, on the ground that it was 
engaged in local as well as interstate business. ‘In such cases,” 
said Mr. Justice Van Devanter, “it is doubtless true that the re- 
sulting sale is local to Connecticut, but the action of the Boston 
office in receiving the order and transmitting it to the home office 
partakes more of the nature of interstate intercourse than of busi- 
ness local to Massachusetts and affords no basis for an excise tax 
in that state.” *6 

Among the corporations held subject to the excise tax was the 
Locomobile Company of America, a West Virginia corporation 
manufacturing automobiles in Connecticut, and doing in Massa- 
chusetts, in addition to interstate commerce, “‘an extensive local 
business . . . in repairing cars of its own make and use, and also 
in selling second-hand cars taken in partial exchange for new 
ones.” 87 The excise in question was levied under the Act of 1909, 
which fixed the amount by taking one-fiftieth of one per cent of 
the total capital stock until the tax amounted to $2,000. A simple 
computation will reveal that the only corporations which could 
derive any benefit from this provision for a maximum are those 
whose capital is in excess of $10,000,000. In 1913, when the ex- 
cise was levied, the Locomobile Company had a capital of $5,000,000, 
and the tax of $1,000 demanded from it was in no way affected as 
to its amount by the provision in the statute that no tax should 
exceed $2,000. 

In 1914 Massachusttes passed the following statute: 


“Every foreign corporation subject to the tax imposed by section 
fifty-six of Part III of chapter four hundred and ninety of the acts of 
the year nineteen hundred and nine shall in each year, at the time of 
. filing its annual certificate of condition, pay to the treasurer and receiver 
general for the use of the commonwealth, in addition to the tax imposed 
by said section, fifty-six, an excise tax to be assessed by the tax commis- 
sioner of one one-hundredth of one per cent of the par value of its author- 





% 38 Sup. Ct. Rep. 295, 296 (1918). 
87 38 Sup. Ct. Rep. 295, 297 (1918). 
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ized capital stock in excess of ten million dollars as stated in its annual 
certificate of condition.” 

The section fifty-six referred to was the provision applied to the 
Locomobile Company in the Cheney Brothers Case.*® Inasmuch 
as the measure adopted for assessing the excise exacted by the 
Act of 1914 was the amount which the capital stock exceeded 
$10,000,000, the Locomobile Company, though belonging to the 
class of corporations required by the Act of 1914 to pay the addi- 
tional excise, did not come within the clutches of the measure by 
which the amount of the tax was determined. The Act of 1914 
could not, therefore, operate in any way to the disadvantage of 
the Locomobile Company, unless during the preceding year its 
capital stock had more than doubled. 

No such doubling had taken place. The authorized capital had 
been increased from $5,000,000 to $6,500,000, so that the excise 
assessed in 1915 was $300 larger than that assessed in 1913. But 
the Locomobile Company was still $3,500,000 away from the fangs 
of the Massachusetts statute of 1914. The Supreme Court of 
Massachusetts sustained the $1,300 tax of 1915 *° on the au- 





38 St. 1914, c. 724, 1. The section is quoted in International Paper Co. v. Massa- 
chusetts, 38 Sup. Ct. Rep. 292 (1918). 

39 Note 31, supra. The section is quoted in International Paper Co. v. Massa- 
chusetts, 38 Sup. Ct. Rep. 292, 293 (1918). It reads as follows: 

“‘Every foreign corporation shall, in each year, at the time of filing its annual cer- 
tificate of condition, pay to the treasurer and receiver general, for the use-of the Com- 
monwealth, an excise tax to be assessed by the tax commissioner of one fiftieth of one 
per cent of the par value of its authorized capital stock as stated in its annual certifi- 
cate of condition; but the amount of such excise tax shall not in any one year exceed 
the sum of two thousand dollars.” Before the enactment of the Act of 1914, the Act 
of 1909 had been limited in respect to the corporations to which it is applicable by the 
decision of the Supreme Court of Massachusetts in Attorney General ex rel. Commis- 
sioner of Corporations v. Electric Storage Battery Co., 188 Mass. 239, 74 N. E. 467 
(1905). The interpretation of the state court was summarized by the Supreme Court 
of the United States in Baltic Mining Co. v. Massachusetts, 231 U. S. 68, 84, 34 Sup. 
Ct. Rep. 15 (1913), as follows: 

“Construing the act in question, the supreme judicial court of Massachusetts has 
held that it does not apply to corporations engaged in railroad, telegraph, telephone, 
etc., business, which are taxed on another plan under the provisions of the statute. It 
is held not to apply to’corporations whose business is interstate commerce, or who 
carry on interstate and intrastate business in such close connection that the intrastate 
business cannot be abandoned without serious impairment of the interstate business 
of the corporation. And the statute, it is held, does not apply to corporations which 
have places of business for the transaction solely of interstate commerce.” 

40 Locomobile Company of America v. Commonwealth, 228 Mass. 117, 117 N. E. 5 


(1917). 
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thority of Baltic Mining Co. v. Massachusetts“ Chief Justice 
Rugg, in the concluding sentence of the opinion, observed: ‘‘Since 
no part of the excise here challenged was levied under the terms of 
St. 1914, c. 724, that statute need not be considered.” 

But the Supreme Court of the United States took a different 
view. Mr. Justice Van Devanter declared that the “tax is of a 
designated per centum of the entire authorized capital, and was 
imposed after the maximum limit named in St. 1909, c. 490, Part 
III, § 56, was removed by St. 1914, c. 724, § 1.” He held there- 
fore that “as thus changed the statute is in its essence and prac- 
tical operation indistinguishable from those adjudged invalid in 
Western Union Telegraph Co. v. Kansas, 216 U.S. 1; Pullman Co. 
v. Kansas, 216 U.S. 56; Ludwig v. Western Union Telegraph Co., 
216 U.S. 146, and Looney v. Crane Co., 245 U.S. 178.” 

This construction of the Massachusetts excise system was 
possible only because the $2,000 maximum in the Act of 1909 
afforded no protection to a corporation whose capital was less 
than $10,000,000, and because the Act of 1914 imposed an addi- 
tional unlimited excess measured by capital in excess of that 
amount. There was no hiatus between the two taxes. The second 
took hold where the first let go. It was therefore good realism to 
insist that the second removed the maximum limit contained in the 
first. Massachusetts after 1914 had a taxing system which made 
the excises on foreign corporations increase indefinitely pari passu 
with increase of their capital stock. The practical result would 
have been the same had the Act of 1914 designated as the corpora- 
tions subject to its demands, not those named in the Act of 1909, 
but only corporations having a capital in excess of $10,000,000. It 
would have been substantially the same had the class been desig- 
nated as those corporations having a capital in excess of $10,100,- 
ooo, or had the maximum in the Act.of 1909 been lowered to $1,900. 
Either of these devices would have created a gap between the two 
demands of the state. But such lacune might well be disregarded 
on the principle of de minimis non curat lex. A steadily growing 
corporation would find in them too brief a respite. 





41 Note 9, supra. 

42 228 Mass. 117, 122, 117 N. E. 5 (1917). 

* Locomobile Company of America v. Massachusetts, 38 Sup. Ct. Rep. 298 (1918). 
“ Tbid. 
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We must concede that it was a sensible practical judgment 
which characterized the Massachusetts tax as one based on total 
capital stock, with no maximum limitation. Yet the situation 
resulting from the two contemporaneous decisions of the Supreme 
Court, in both of which the Locomobile Company was a com- 
plainant, exhales an atmosphere of artificiality. On the very same 
day the court sustains one excise measured by the total capital 
stock of the Locomobile Company, and declares invalid another 
whose amount is determined by the identical measure so far as 
the complainant was concerned. Both excises according to the 
state court were levied under the same statute. True, the statu- 
tory situation had been changed in the interim by the provision 
in the Act of 1914 imposing an additional excise measured by the 
capital in excess of $10,000,000. Those who bow to the authority 
of arithmetic must concede that this additional excise had the effect 
of removing the maximum of $2,000 contained in the Act of 1909. 
But the result reached by the Supreme Court is that a corporation 
which did not benefit from the $2,000 maximum, and which could 
not under the facts of the case before the court be injured by its 
removal, nevertheless reaps from such removal the boon of im- 
munity from previously valid demands. 

This seems strange fruit to pick from the stock of realism. But 
on closer analysis it may appear that the fruit is from another tree. 
The artificiality was introduced when it was held in the Baltic 
Case that a tax on small corporations, measured by their total capi- 
tal stock, was valid because a tax on their larger competitors or 
neighbors would be a specific charge of $2,000. The result of the 
Locomobile Case really questions the soundness of the Baltic Case. 
Yet the Locomobile Case cannot be said to shake the authority of 
the Baltic Case, since the Baltic Case was unanimously reaffirmed 
in the Cheney Brothers Case decided on the same day as the Loco- 
mobile Case. Quite plainly the Supreme Court has no present 
intention of receding from the Baltic Case. 

The present state of the law can best be justified by being formu- 
lated as follows. Foreign corporations conducting within a state 
a local business which is distinct from their interstate business are 
subject to taxation for such exercise of their corporate functions. 
This taxation may take the form of a specific charge of a reasonable 
amount. $2,000 is a reasonable amount, whatever the size of the 


+ 
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corporation, and whatever the volume of the local business. If 
the state wishes to relieve corporations with small capital from the 
payment of the full $2,000, it may do so by giving what is in effect 
a sliding discount determined by the extent to which their capital 
stock falls short of $10,000,000, or some other properly designated 
sum. “If the maximum is no more than the amount which might 
be imposed as a flat charge on all seeking admission for domestic ) 
business, the reference to total capital stock may be regarded as an 
act of grace towards those who can benefit from it.” ® 

It may be added that, even if the maximum were more than 
might be imposed as a flat charge on all, the court may properly 
regard this defect as cured by a provision for a discount in favor 
of those on whom it would be improper to impose the maximum. 
In such a provision it may find a sufficient reason for treating the 
question whether the maximum might be imposed on all as a purely 
hypothetical one, into which it need not enter in order to determine 
the dispute before it. This line of reasoning undoubtedly has 
curves which to some may make the line look like a circle. The 
premise on which the argument is built seems to be kicked out from 
under, after it has served its initial purpose. The difficulty can 
perhaps be avoided if we say that what maximum is reasonable 
varies with circumstances. Call this reasonable maximum, X. 
X may be larger where it is not the measure for taxes on small cor- 
porations than where it is. If in some cases the state provides that 
the tax shall be X—Y, and in others X —Z, then X may be regarded 
as reasonable provided it is suitable for all those cases for which it 
is made the sole measure. Even with this line of approach, it may 
well be urged that the court should consider the reasonableness of 
Y and Z. “Corporations with little capital might prefer a low 
rate applied to total capital, with no maximum, to a higher rate 
applied to total capital, with a maximum which would not affect 
the amount exacted of them.” 

Perhaps after all the composite photograph of the decisions can- 
not be put in a logical frame. To many minds this would neces- 
sitate the conclusion that some of the decisions are “wrong.” This 
easy way out of difficulties has its train of worshippers. But it 
would afford little solace to those corporations whose taxes were 





4 31 Harv. L. REv. 777. % Thid., 612. 
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sanctioned by the decisions thus thrown into the discard. These 
entities, if they reasoned, might face with less rebellion the unes- 
capable facts, by following the implication of Mr. Justice Holmes’s 
statement that ‘‘we are to look for a practical rather than a logical 
or philosophical distinction.” 47 And those whom William James 
was wont to call the “‘tough-minded’”’ will easily follow the lure of 
the same bait. 

From this angle, the decisions since 1910 may be looked at as 
modifications of the earlier doctrine that the power of the state over 
the local business of foreign corporations is unlimited. The earlier 
doctrine has not been abandoned to the extent of insisting that the 
exaction of the state must be nicely adjusted to the amount of local 
business carried on therein. Though the old arbitrary power has 
been throttled, the state still has some latitude in fixing the amount 
of its exaction. The tax falls on a proper subject, and its amount, 
like that of all excise taxes, may be fixed by more rough-and-ready 
methods than could be used in assessing ad valorem taxes on prop- 
erty. All that is required is.that the methods selected shall not 
palpably and necessarily exact tribute from sources which lie within 
the protection of the commerce clause and the due-process clause. 
A maximum limitation on the demand is a safeguard against such 
covert invasion of forbidden territory by excises on large corpora- 
tions. There is still the possibility that the limit set may not suffice 
to prevent excises on small corporations from encroaching on the 
area in which such small corporations are entitled to shelter. But 
this danger is greatly minimized if small corporations are assessed on 
a basis which is likely in most cases to give them the advantage of 
the circumstances which would make the maximum levy infringe 
their constitutionally protected interests. 

As to the dangers which are not wholly averted, it can only be 
said with Mr. Justice Holmes that “constitutional law, like other 
mortal contrivances, must take some chances.’’** Courts cannot 
project the lines of constitutional limitations with the same delicate 
tracery with which they might draft statutes. Judges should be 
loath to declare invalid a fiscal system which is an exercise of con- 
stitutional power, merely because in some stray instances it may 





47 Galveston, H. & S. A. R. Co. v. Texas, 210 U. S. 217, 227, 28 Sup. Ct. Rep. 638 
(1908). The passage is quoted more at length in 31 Harv. L. REV. 602. 
48 Blinn v. Nelson, 222 U. S. 1, 7, 32 Sup. Ct. Rep. 1 (1911). 
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operate in a manner that might be deemed unconstitutional if 
specifically devised for the particular case. Common law, statutes, 
and constitutional interpretation alike must at times, for the sake 
of a desirable degree of stability and generality, sacrifice the pre- 
cision of adjustment that might be attained by kaleidoscopic or 
tessellated variations or modifications of the law to meet the pecu- 
liar demands of every conceivable situation. The Supreme Court 
has sacrificed generality in recognizihg that a suitable maximum 
may remedy the vice of the measure of total capital stock. If it 
stops there, and declines to examine the balance sheets of every 
contentious taxpayer, it simply establishes a point beyond which 
for practical reasons it will not go. Whether or not these considera- 
tions furnish sufficient justification for the tenuousness of the logical 
distinction between the Baltic Case and the Cheney Brothers Case 
on the one hand, and the Locomobile Case on the other, they may 
at least explain where they do not justify. 

Those who agree that the General Court of Massachusetts sought 
to subject foreign corporations to excises measured by their total 
capital stock without any qualification, and thus to accomplish 
what Looney v. Crane Co.” had forbidden, may still criticize the 
result of the Supreme Court’s decision in the Locomobile Case.*° 
It will be noted that the Supreme Court of the United States in- 
sisted that the Massachusetts statute of 1914 was a material element 
in the case before it, although the Massachusetts court had declared 
that it “need not be considered.”*! Thus the Supreme Court holds 
that the two statutes of Massachusetts are inseparable, although the 
Massachusetts court had clearly implied the contrary. The reason 
for the Supreme Court’s attitude appears more clearly from its 
opinion in International Paper Co. v. Massachusetts," decided on 
the same day as the Locomobile Case. 

The International Paper Case involved an excise of $5,500 on a 
foreign corporation having an authorized capital of $45,000,000. 
Of this $5,500, $2,000 was levied under the Act of 1909, and $3,500 
under the Act of 1914. It will be remembered that the Massa- 
chusetts court on September 13, 1917, had sustained the entire 













































49 Note 3, supra. 
50 Note 43, supra. 
51 Note 42, supra. 
8 38 Sup. Ct. Rep. 292 (1918). 
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exaction.* The Supreme Court declares the whole levy invalid. 
In considering the Massachusetts legislation, Mr. Justice Van 
Devanter says: 


“While the legislation under which the tax was assessed and collected 
was enacted in part in 1909 and in part in 1914, its operation and validity 
must be determined here by considering it as a whole, for the opinion 
of the state court not only holds that the ‘maximum limitation’ put on 
the tax by the part first enacted ‘is removed’ by the other, but treats 
the two parts as exacting a single tax based on the par value of ‘the 
entire authorized capital’ and computed as to ten million dollars thereof 
at the rate of one fiftieth of one per cent and as to the excess at, the rate of 
one one-hundredth of one per cent.” * 


And near the end of the opinion, the statement, that “since 1914 
the Massachusetts law has been in its essential and practical opera- 
tion like those held invalid”® in the Western Union Case and the 
Looney Case, is prefaced by the clause: “Accepting the state 
court’s view of the change wrought by the later statute.” Thus 
the Supreme Court relies on the interpretation of the state court 
to reach the conclusion that the Act of 1909 is so amalgamated 
with the Act of 1914 that, if the latter cannot stand, the former 
must fall also. 

No such question was passed upon by the Massachusetts court 
in the International Paper Case,*’ for that court held both statutes 
constitutional, and therefore was not called upon to inquire whether 
the Act of 1914 was separable from the Act of 1909. But in its 
opinion in the Locomobile Case,** it declared plainly enough that 
the Act of 1914 had no bearing on the validity of the Act of 1909. 
From this it is certain that the Massachusetts court would hold the 
two statutes separable whenever a decision of the controversy before 
it required consideration of the point. No one can doubt that the 
Massachusetts court, if it had thought that the Act of 1914 was 
inapplicable to foreign corporations engaged partly in interstate 
commerce, would have held that the frustrated attempt of the 





83 International Paper Co. v. Commonwealth, 228 Mass. 1o1, 117 N. E. 246 (1917). 
See 31 Harv. L. REv. 745-54. 

5 38 Sup. Ct. Rep. 292, 293 (1918). 

5 38 Sup. Ct. Rep. 292, 294 (1918). 

56 Tbid. 

57 Note 53, supra. 

58 Note 40, supra. 
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General Court of the Commonwealth did not operate to render 
inapplicable to such corporations the earlier Act of 1909. Yet 
the Supreme Court in effect assumes the contrary, by its failure to 
give specific consideration to the question whether the two statutes 
were separable. It seems to decline to go into the question on the 
ground that the state court had decided it against the contention of 
the complainants.*® 

Doubtless no one will be more surprised at this eventuation than 
the judges of the Massachusetts supreme court. Their dispo- 
sition of the International Paper Case did not require them to 
consider whether one part of the tax could be held good if the other 
was declared invalid. And their analysis of the combined effect of 
the two statutes was not directed to any such issue. Moreover, 
in the Locomobile Case they insisted that the Act of 1909 stood 
entirely on its own legs. Yet the Supreme Court, without giving 
independent consideration to the question, relies on other state- 
ments of the Massachusetts court, wholly unrelated to the question 
of separability, to reach the conclusion that an unconstitutional 
addition to the Act of 1909 must be given the effect of invalidating 
the prior statute, though that is its sole effect. 

Though the Supreme Court accepts the judgment of the state 
court on the question whether different provisions in state statutes 
are separable or not,® it forms its independent judgment when the 
state court has not spoken on the point. The test which it applies 
is whether it can reasonably be believed that the legislature would 





59 This cannot be the result of mere inadvertence, for the brief for the Common- 
wealth in the Locomobile Case contains the heading: ‘‘The New Statute (St. 1914, 
c. 724) has no Bearing upon the Rights of this Petitioner.”” Under this heading it 
was argued: 

“Tf for any reason this new statute is unconstitutional as a whole, or if, by reason 
of particular circumstances in individual cases, any tax imposed under it upon any 
corporation subject to its terms is void, the system of taxation established by section 
56 remains unaffected. Therefore the additional tax imposed by this statute is plainly 
separable from the tax imposed under section 56, and a decision that any tax under 
the statute of 1914 is invalid cannot affect taxes assessed upon any corporation whose 
authorized capital stock does not exceed $10,000,000. This in substance is the ruling 
of the Supreme Judicial Court of Massachusetts in the case at bar. The ruling of 
that court that these two statutes are entirely separable will, of course, be followed 
here as purely a matter of statutory construction.” 

60 Noble v. Mitchell, 164 U. S. 367, 17 Sup. Ct. Rep. 110 (1896). 

61 International Text Book Co. v. Pigg, 217 U.S. 91, 112-13, 30 Sup. Ct. Rep. 481 
(r910), holding provisions inseparable; Southwestern Oil Co. v. Texas, 217 U. S. 114, 
120-21, 30 Sup. Ct. Rep. 496 (1910), holding provisions separable. 
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have enacted the valid part without the part which is declared 
invalid. In Winona and St. Peter Land Co. v. Minnesota,® for 
example, the question was whether a statute imposing back taxes on 
real and personal property could be enforced as to real property 
if it was invalid as to personal property. The Supreme Court, 
speaking through Mr. Justice Brewer, expressed its approval of 
the decision of the state court as follows: 


“Tt seems to us, also, that the assumption that it cannot be believed 
that the legislature would never seek to provide for the collection of 
back taxes on real property without at the same time including therein 
a like provision for collecting back taxes on personal property, cannot be 
sustained.” 


‘So the question which the Supreme Court should have asked and 
answered in the International Paper Case was whether it could 
reasonably be believed that the General Court would have wished to 
tax the complainant $2,000 if it could not tax it $2,000 plus $3,500. 
The question in the Locomobile Case was whether it could rea- 
sonably be believed that the General Court would have wished to 
continue to apply to the complainant the Act of 1909 if it could 
not apply to others the Act of 1914. To borrow a familiar form 


of statement, it can safely be said that “to ask the question is to 
answer it.” 


The result reached by the Supreme Court illustrates the hard 
saying that “from him that hath not shall be taken away even that 
which he hath.”® As exegesis of a puzzling passage of Scripture, . 
the decision may be welcomed. It may be a wholesome warning to 
the states not to encroach on forbidden ground, lest their trespasses 
cost them their own freeholds. But apart from its moral values, 
the result was a curious and unnecessary one. Before the passage 
of the Act of 1914, the Act of 1909 was without fault. The Act 
of 1914 did not purport to amend the Act of 1909. It refers to its 
predecessor only to spare itself from enumerating specifically the 
corporations to which it applies. The Supreme Court holds that 





6 Southwestern Oil Co. v. Texas, note 61, supra, loc. cit. 

® t59 U. S. 526, 16 Sup. Ct. Rep. 83 (1895). 

159 U. S. 526, 539, 16 Sup. Ct. Rep. 83, 88 (1895). 

6 Matthew 25: 20. 

6 The Act of 1914, by saying “every foreign corporation subject to the tax imposed 
by section fifty-six” etc., in effect adopts the interpretations of the Massachusetts 
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the Act of 1914 cannot be enforced against corporations engaged 
partly in interstate commerce. As to them it is void and of no 
effect. Yet it is given the important effect of vitiating the Act of 
1909 in so far as it applies to corporations engaged partly in inter- 
state commerce. The Supreme Court places the burden of this 
result on the shoulders of the Massachusetts court, because that 
court in analyzing and sanctioning the combined effect of the two 
statutes says rightly that the maximum limitation contained in the 
former is removed by the latter. But in thus characterizing the 
effect of the latter on the former, Chief Justice Rugg of the Massa- 
chusetts court was talking arithmetic, not law. His arithmetic 
was correct only if the Act of 1914 was valid and enforceable. He 
correctly described what Massachusetts sought to do. But ‘it 
failed to accomplish its desires, because the Supreme Court forbade. 
The situation about which the state court was talking turns out 
not to exist. Yet what Chief Justice Rugg said about that situa- 
tion, the Supreme Court treats him as saying about another situa- 
tion which he never had in mind. By such thought transference 
the Massachusetts court is held responsible for the position that the 
Massachusetts excise system after 1914 was a unit which must stand 
or fall as a unit, although that court had stated specifically that in 
determining the constitutionality of enforcing the Act of 1909 after 
the enactment of the Act of 1914, the latter statute “‘need not be 
considered.” ®” ; 

Plainly enough the Supreme Court misapprehended the position 
of the Massachusetts court. And the state court must be held 
immune from most, if not all, of the responsibility for the blunder. 
It may perhaps be criticized for its failure to appreciate the likeli- 
hood that the Act of 1914 would come a cropper when it reached 
the Supreme Court. Had the Supreme Court handed down its 
decision in Looney v. Crane Co.® three months earlier, the Massa- 
chusetts court would have been clearly advised that the unlimited 
measure of total capital stock was an improper one to apply to 
foreign corporations engaged partly in interstate commerce, even 





court as to what corporations are subject to section fifty-six. See note 39, supra. It 
was doubtless because of these interpretations of the court, that the Act of 1914 re- 
ferred to the “corporations subject to the tax imposed” by the Act of 1909, and did 
not read, as did the Act of 1909, “every foreign corporation.” 

87 Note 42, supra. 

6 Note 3, supra. 
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though that commerce was not some form of transportation. Yet, 
even as the situation stood in September, 1917, the Massachusetts 
court had ample warning of the strong probability that the Supreme 
Court would insist that a maximum limitation was a sine qua non 
in a statute using total capital stock as a basis for assessing excises 
on foreign corporations combining local and interstate commerce. 
However strong the state court’s anticipations to the contrary, it 
would have done well to have appreciated the possibility of dis- 
illusionment, and to have guarded against the unfortunate result 
which ensued. This it might easily have done by devoting separate 
consideration to the levy on the International Paper Company 
under the Act of 1909 and to that under the Act of 1914, thus mak- 
ing it unmistakably clear to the Supreme Court that it did not think 
that the General Court of Massachusetts wished to exempt foreign 
corporations from excise taxes entirely, in case it would not be 
permitted to subject corporations having a capital in excess of 
$10,000,000 to the additional excise imposed in 1914. 

The legal result of the Supreme Court’s decision in the Interna- 
tional Paper Case® and the Locomobile Case” is that all excise taxes 
levied by Massachusetts on foreign corporations engaged partly in 
interstate commerce during the years 1914, 1915, 1916, and 1917 
were unconstitutional interferences with interstate commerce. For 
so the Supreme Court has declared. It happens that most of the 
foreign corporations doing business in Massachusetts during the 
last quadrennium have paid their excises without protest,” so that 
the results of the Supreme Court’s declarations are less extensive 
than they might have been. Taxes which could be regarded as 
constitutional only “upon the theory that our dual system of gov- 
ernment has no existence” have been paid and cannot be recov- 
ered, yet the government at Washington still lives. This contradic- 
tion between the law and the facts raises nice questions as to the 
conceptualist attitude which partitions governmental power in 
the United States between two authorities, each “‘sovereign’”’ in its 
respective sphere, each impotent in the sphere of the other, and 





69 Note 52, supra. 

7 Note 43, supra. 

7 From information derived from Wm. Harold Hitchcock, Esq., Assistant Attorney 
General of Massachusetts. 

7 Looney v. Crane Co., 245 U. S. 178, 187, 38 Sup. Ct. Rep. 85 (1917). The passage 
is quoted more at length in 31 Harv. L. REV. 603-04. 
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the sphere of each wholly distinct from that of the other. It makes 
a pretty mental picture, but the subject of the picture never sat 
for it. 

Since the decision of the Supreme Court in the Locomobile Case, 
Massachusetts has confessed the error of its ways and has brought 
forth fruits meet for repentance by repealing the offending Act of 
1914.” This will doubtless restore the Act of 1909 to favor with 
the Supreme Court from now on, in spite of the fact that the opinion 
in the Locomobile Case referred to it as “indistinguishable from 
those adjudged invalid” in the Western Union Case and those 
following it, thus implying that the Act of 1909 too was “invalid.” 
But this usus loquendi is probably a short-cut expression having 
reference only to the particular situation before the court for ad- 
judication. So far as the decisions of the Supreme Court have yet 
gone, the Act of 1909 might all the time have been applied to 
foreign corporations whose business within the state is entirely 
local commerce or manufacture. And even if the Supreme Court 
is now of opinion that the due-process clause protects foreign cor- 
porations from excises measured by their total capital stock, whether 
they are engaged in interstate commerce or not, and that therefore 
the Act of 1909 was entirely unenforceable so long as the Act of 
1914 was on the statute books, it may still recognize that the 
“invalidity” of the Act of 1909 was due entirely to its associa- 
tion with the Act of 1914, and that the dissolution of the connec- 
tion between them will restore the Act of 1909 to its pristine purity. 
Yet after the court’s decision in the Locomobile Case, the general 
Court of Massachusetts might have done well, ex majore cautela, 
to accompany its repeal of the Act of 1914 with an express reénact- 
ment of the Act of 1909, and thus to deprive the Supreme Court 
of any opportunity to declare that the Act of 1909 was so dead 
that it could not be raised to life by the repeal of the Act of 1914.” 





% Chapter 76, General Code, Act of 1918; in effect March 18, 1918. 

7% 38 Sup. Ct. Rep. 298 (1918). 

% While such a procedure would have made the future secure, it might be taken 
as a confession which would operate to the disadvantage of the Commonwealth in 
the few pending cases to recover excises levied under the Act of 1909 during the 
period between the enactment and the repeal of the Act of 1914. Those cases are : 
of course on all fours with the Locomobile Case. Nevertheless it is still open to the 
state court to declare that the Act of 1914 was always separable from the Act of 
1909, and on that ground to sustain taxes levied under the Act of 1909 after 1914. 





INDIRECT ENCROACHMENT ON FEDERAL AUTHORITY 951 


As was to be anticipated, the Supreme Court had no difficulty 
in reaching the conclusion that the International Paper Company 
was entitled to be excused from payment of the excise measured 
by its total capital in excess of $10,000,000. The only possible 
distinction which could be drawn between the question presented 
and that settled in the Looney Case lay in the fact that the Inter- 
national Paper Company was engaged in manufacturing in Massa- 
chusetts. It will be remembered that the Massachusetts court 
seemed to attach some weight to this, observing that ‘the local 
manufacture of paper is disconnected with the interstate business 
‘ of the petitioner except as an artificial relation has been established 
by the petitioner,” ” and relying on cases holding that manufacture 
is not commerce.” The Supreme Court makes no mention of this 
possible distinction between the power of the state over foreign 
corporations whose business within the state consists ‘largely of 
manufacturing and that over those whose entire local business is 
technically commerce: Mr. Justice Van Devanter contents himself 
with summarizing the propositions to be deduced: from the line 
of cases beginning with the Western Union Case and ending with 
the Looney Case, and then saying of the Looney Case: 


“That case and those which it followed and affirmed are fully decisive 
of this. The statutes then and now in question differ only in immaterial 
details, and the circumstances of their application or attempted applica- 
tion are essentially the same. In principle the cases are not distinguish- 
able.” 78 


With this disposition of the cases from Massachusetts, it seems 
clear that the statute of Virginia applied by the Virginia court in 
General Ry. Signal Co. v. Commonwealth,” and the statute of Ten- 





The state court is not bound by the Supreme Court’s erroneous interpretation of its 
previous utterance. The Supreme Court, on the other hand, will be bound by a 
definite and unescapable declaration from the state court that the offending Act of 
1914 was entirely separate and distinct from the Act of 1909. Thus the state court 
can prevent the recurrence of the fatality which happened in the Locomobile Case, 
without laying itself open to the charge of attempting to give retroactive effect to 
the repeal of the Act of ror4. 

% International Paper Co. ». Commonwealth, 228 Mass. 1o1, 112, 117 N. E. 246 
(1917). See 31 Harv. L. REv. 749. 

77 See 31 Harv. L. REv. 746. 

78 38 Sup. Ct. Rep. 292, 295 (1918). 

7 118 Va. 301, 87 S. E. 598 (1916). See 31 Harv. L. REv. 756-59. 
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nessee applied by the Tennessee court in Atlas Powder Co. v. Blue,®® 
will meet with a similar fate when they reach the Supreme Court. 
There is a possibility that the local business of the particular com- 
plainant in the Virginia case might be regarded by the Supreme 
Court as so distinct from any interstate commerce in which the 
corporation was engaged, that its immunity from a demand meas- 
ured by its total capital stock will depend upon whether the Su- 
preme Court will overrule Horn Silver Mining Co. v. New York,® 
and thus reach the same result under the due-process clause alone as 
it reaches under the due-process and commerce clauses together. 
Yet if manufacturing is not sufficiently distinct from interstate ° 
commerce to prevent the applicability of the commerce clause, it 
is hard to see how a different attitude can reasonably be taken 
towards construction work done in the state with materials 
introduced from other states. 

The only important question left open by the Supreme Court deci- 
sions is whether excises on foreign corporations engaged partly 
in interstate commerce may be measured by the receipts from all 
business done within the state. On this question the due-process 
clause has no bearing. But the receipts from interstate commerce 
could not be taxed directly, and the question whether they may be 
made the measure of a tax on a proper subject of state authority 
is logically difficult to distinguish from the issues raised under the 
commerce clause in Looney v. Crane Co.® and International Paper 
Co. v. Massachusetts. But the Supreme Court has sacrificed strict 
logic for other considerations in sustaining taxes in fact measured 
by the total capital stock of the complaining corporation, provided 
taxes on larger corporations would be fixed by a specific maximum 
provision in the statute. And it may conceivably sacrifice logic 
and hold that the measure of receipts from business actually done 
within the state has not the vice of a measure which includes the 
value of property without the state. 

We might hope to get material for prophecy from Crew Levick Co. 
v. Pennsylvania,“ decided December 10, 1917; but the opinion of 





80 131 Tenn. 490, 175 S. W. 547 (1915). See 31 Harv. L. REv. 754-56. 
8 143 U.S. 305, 12 Sup. Ct. Rep. 403 (1892). 

& Note 3, supra. 

8 Note 52, supra. 

* 245 U.S. 292, 38 Sup. Ct. Rep. 126 (1917). 
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Mr. Justice Pitney carefully left the precise question open. That 
case held that a tax on wholesale and retail dealers of merchandise, 
whose amount was based on the volume of business transacted, 
could not be measured by any receipts from foreign commerce. 
The portion of the tax so measured, it was said, “necessarily varies 
in proportion to the volume of that commerce, and hence is a direct 
burden upon it.”® And earlier in the opinion it was declared: 


“Tt [the tax] operates to lay a direct burden upon every transaction 
in commerce by withholding, for the use of the state, a part of every 
dollar received in such transactions. That it applies to internal as well 
as to foreign commerce cannot save it; . . .” ® 


But the opinion also says that “the distinction between this tax” 
and that ‘“‘sustained in-Maine v. Grand Trunk Ry. Co.” ®" is “obvi- 
ous;’’** and it says further that the tax ‘‘bears no semblance of a 
property tax, or a franchise tax in the proper sense.” *° 

Thus plainly Maine v. Grand Trunk Ry. Co.” is left unoverruled, 
and the court has explicitly left itself free to decide that a “‘fran- 
chise tax in the proper sense’ may be measured in part by receipts 
which may not be taxed directly. - When such a case comes before 
the Supreme Court, it may remind us that in all the cases annulling 
taxes measured by total capital stock, the due-process clause as well 
as the commerce clause was a factor. And it may say that these 
so-called franchise taxes measured by receipts from business done 
within the state are in substance taxes on intangible property and 
therefore sustainable as such, provided this same intangible property 
has not already been included in the assessment of other taxes.” 

We shall know later. 

(To be continued.) 
Thomas Reed Powell. 


CoLumBIA UNIVERSITY. 





% 245 U.S. 292, 297-98, 38 Sup. Ct. Rep. 126 (1917). 

% 245 U.S. 292, 297, 38 Sup. Ct. Rep. 126 (1917). 

87 142 U. S. 217, 12 Sup. Ct. Rep. 121 (1891). 

88 245 U.S. 292, 298, 38 Sup. Ct. Rep. 126 (1917). 

89 245 U.S. 292, 297, 38 Sup. Ct. Rep. 126 (1917). Italics are the writer’s. 
99 Note 87, supra. 

% See 31 Harv. L. Rev. 768, note 166. 





HARVARD LAW REVIEW 


FAULT AND LIABILITY 
Two Views oF LEGAL DEVELOPMENT 


LEANING in a field where Holmes, Ames, Wigmore, Thayer, 
and Smith have garnered is not a very promising enterprise. 
Such a field is the study of the development of the relation between 
tort liability and fault. We can venture, at least, to draw upon 
their stores of facts to serve us in connection with a new need — the 
difficulty of explaining the recent tendency to revert to liability 
without fault in certain cases. Incidentally we may reconcile the 
two apparently conflicting theories of legal development that these 
writers represent.! 

Mr. Justice Holmes in “The Common Law” (1881) placed before 
us two possible bases of tort law, that of a man acting at his peril 
and that of liability confined to moral shortcoming. He rejected 
both theories in favor of a synthesis of his own: that liability is 
determined by what the law would consider blameworthy in an 
average man. The process by which the law arrives at this syn- 
thesis, according to him, is one in which 


“the law started from those intentional wrongs which are the simplest 
and most pronounced cases, as well as the nearest to the feeling of revenge 
which leads to self-redress. It thus naturally adopted the vocabulary, 
and in some degree the tests of morals. But as the law has grown even 
when its standards have continued to model themselves upon those of 
morality, they have necessarily become external, because they have 
considered not the actual condition of the particular defendant, but 
whether his conduct would have been wrong in the fair average member 
of the community, whom he is expected to equal at his peril.” 


In other words, according to Mr. Justice Holmes, the law begins 
with liability based on fault, and tends, as it grows, to formulate 
external standards which may subject an individual member of 
society to liability though there is no fault in him. 

It may be well to understand at the outset that this view is dis- 





1 See Bibliographical Note at end of this paper. 
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tinctly opposed to the view of legal development generally found 
in the books today. The most elaborate presentation in English 
of the doctrine that primitive law has no concern with blameworthi- 
ness, is that of Dean Wigmore. “Primitive Germanic Law,” he 
tells us, 


“raised no issue as to the presence or absence of a design or intent; it 
did not even distinguish in its earlier phases between accidental and 
intentional injuries.” 


He then overwhelms us with German, Dutch, Italian, and French 
authorities to prove that 


“the indiscriminate liability of primitive times stands for an instinctive 
impulse, guided by superstition, to visit with vengeance, the visible 
source, whatever it be — human or animal, witting or unwitting — of 
the evil result.” 


Among all primitive peoples, he tells us, “‘the doer of a deed was 
responsible because he was the doer.” He finds no evidence and 
but few writers to throw doubt on his theory. 


“Tt is true,” he admits, “that B. W. Leist in his Graeco-Italische 
Rechisgeschichte, 1884, insists that even in the most primitive Greek 
period a distinction was made between intentional and non-intentional 
harms, but in this he stands alone; though Freudenthal in Mommsen’s 
Zum iltesten Strafrecht inclines to that view. However, Glotz has once 
for all demonstrated the matter.” 


In short, the current view, which in honor of its American expounder 
I shall call the Wigmore view, is that the law begins with making 
a man act at his peril and gradually becomes moralized until liability 
is connected with fault. The tendency, in other words, is exactly 
the opposite to that described by Justice Holmes. 


THE WIGMORE VIEW TRUE OF MODERN ENGLISH LAW 


If we confine our attention to the best known period of English 
Law, from the reign of King Edward I to that of Queen Victoria, 
it is not difficult to see why the Wigmore view has become the gen- 
erally accepted one — though by no means all of its devotees are 
conscious of the thoroughness of their departure from the theory 
of “The Common Law.”? A fine application of the current 





? When Wigmore says (29 Harv. L. REv. 607), “I admire supremely Justice 
Holmes’ ‘ Law of Torts’ because — he is the only writer who has (publicly) agreed with 
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view to this period of history is contained in Dean Ames’ 
memorable address at the Seventy-Fifth Anniversary of the Cin- 
cinnati Law School. After telling us that “early law is formal and 
unmoral,”’ he asks: ; 


“Are these adjectives properly to be applied to the English common 
law at any time within the period covered by the reports of litigated 
cases?”’ 


A survey of the last six hundred years is followed by this conclusion: 


“The early law asked simply, ‘Did the defendant do the physical act 
which damaged the plaintiff?’ The law of today, except in certain 
cases based upon public policy, asks the further question, ‘Was the 
act blameworthy?’ The ethical standard of reasonable conduct has 
replaced the unmoral standard of acting at one’s peril.” 


This view of legal history, esoteric and learned though it seems, 
has become one of the commonplaces of English and American 
books. Sir William Markby was one of the first to utter it in 
England, but he did so with some trepidation.* Among recent 
writers we find it boldly flaunted. William Searle Holdsworth 
speaks confidently of ‘the dominant concept of Anglo-Saxon law, 
the idea that a man acts at his peril.”* Sir Frederick Pollock, 
beginning as a disciple of Mr. Justice Holmes, allowed the adverse 
theory to grow on him until he unconsciously became an apostate. 
In the first edition of his book on Torts (1887) he reproduced the 
Holmes’ view faithfully, that in spite of all dicta to the contrary, 
the English law was not and never had been that a man acted at 
his peril.2 He even added almost the very words of his American 
friend, that he knew of no trace of any such doctrine in Roman or 
Continental jurisprudence. In later editions he cautiously limited 
this remark to “modern Continental jurisprudence,” and added 
a most significant sentence: “Such [the doctrine that a man acts 





me as to the fundamentals of that subject!” he apparently has reference to his analysis 
of the subject, hardly to his treatment of the question, whether early law is or is not 
founded on the fault basis. See notes 8 and 9, infra. 

§ In his ELEMENTs oF Law, 1871, he noted the absence of any general principle of 
torts (see page 95). After the appearance of Tae Common Law he thought Holmes’s 
“process of specification” of rules from a general principle of blameworthiness, un- 
likely (cf. 5 ed., 344, § 710, note). 

4 2 History or ENGLISH Law, 42, 203; 3 7b., 299, 303-04. 
5 (1 ed.), 108. 
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at his peril] seems to have been the early Germanic law.”® The 
same change of mind is reflected in his discussion of the moral basis 
of Trespass. Though he retains, through several editions, the 
statement based on “The Common Law” that “all positive law 
must presuppose a moral standard” the later editions add this 
inconsistent new matter: 

“In a rude state of society the desire of vengeance is measured by the 
harm actually suffered and not by any consideration of the actor’s 
intention; hence the archaic law of injuries is a law of absolute liability 
for the direct consequences of a man’s acts, tempered only by partial 
exceptions in the hardest cases.” 


Still, Sir Frederick Pollock professes to cite Mr. Justice Holmes 
‘fon the whole of this matter,”’ but oddly enough he now links Dean 
Wigmore with him.’ 3 

The dean of English law-writers is not alone in this mystifying, 
because unconscious, dissent. In facet, we frequently find Mr. 
Justice Holmes cited as an authority for such propositions as the 
following: 

“Our law of Torts has been changed from one of absolute liability 
to one in which, for the most part, recovery is based on culpability.” ® 

“Tt is a familiar historical fact that according to primitive legal con- 
ceptions in England, as in Rome and elsewhere, one was liable for all the 
consequences of his acts irrespective of the care with which the acts were 
performed.” ® 


If we turn to the third and fourth pages of ‘‘The Common Law,” 
we shall find all that the English language can do to repudiate 
responsibility for this notion. The learned author says: 


“Vengeance imports a feeling of blame and an opinion, however dis- 
torted by passion, that a wrong has been done. It can hardly go very 





6 Cf. Webb’s American edition (1894), 163, citing HEUSLER, INSTITUTIONEN DES 
DEUTSCHEN PrivATRECuTs, II, 263, and the Laws of Henry I, to which later editions 
add BRUNNER, FoRSCHUNGEN, 487 sgq. In the last edition he is more emphatic: 
“Such was the early Germanic law” [10 ed., 145]. 

7 Ib., 145, note h. . 

8 For this statement Chapters I-IV of Tae Common Law are cited with Wigmore’s 
essay, by Professor Whittier, in 15 Harv. L. REv. 336. 

® For this statement THe Common Law is cited by Arthur A. Ballantine, in 29 
Harv. L. Rev. 711. Judge Smith’s reference to Holmes in 30 ib., 254, 255, is also un- 
guarded in that the latter is made to appear of one mind with Ames, Kenney, and 
Whittier, that there-has been a “change from the old law” of acting at one’s peril to 
a modern rule of blameworthiness of some sort. 
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far beyond the case of a harm intentionally inflicted: even a dog distin- 
guishes between being stumbled over and being kicked.” 


Then after showing us how, in course of time liability for unin- 
tended harms emerges, he proceeds: 

“Tt will be seen that this order of development is not quite consistent 
with an opinion which has been held that it was a characteristic of early 


law not to penetrate beyond the external visible fact, the damnum cor pore 
cor port datum.” 


He has no doubt read Maine, perhaps also Lea.!? He recognizes 





10 See MarnE, ANCIENT Law, 380; LEA, SUPERSTITION AND Force (3 ed.), Chap. I. 
Even after reading and being favorably impressed by Brunner’s essay on which Wig- 
more’s discussion is based, Holmes repeats (3 SELEcT EssAys IN ANGLO-AMERICAN 
Lecat History, 382) that “the torts dealt with by the early law were almost invari- 
ably wilful,” citing Tae Common Law, 3, 4, 101-03, with only this reservation: “I do 
not mean as a matter of articulate theory, but as a natural result of the condition of 
things.” ; ; 

As to Brunner’s essay: Though Wigmore modestly gives Brunner credit for the idea 
of early law developed in his article, he really gets the theory of the absence of intent 
in primitive law from Post and Westermarck, whom he also cites. For Brunner clearly 
interpreted the facts quite differently: Wie jedes Strafrecht ist auch das germanische 
Strafrecht generell darauf angelegt, im Verbrechen den verbrecherischen Willen cu 
strafen und ferne steht ihm der Grundsatz, strafen zu wollen, wo es keinen Willen, keine 
Schuld sieht. Allein das jugendliche Recht begehrt den sichtbaren sinnlichen Ausdruck 
des verbrecherischen Willens und sieht ihn in dem schddlichen Erfolge der That. [Page 
488 (815).] He goes on to speak of the mechanical, formal manner of deducing the 
mens rea (never of ignoring it) by a logic which is blind to the circumstances of the in- 
dividual case. At this point he introduces his examples from the Beowulf and from 
Norse mythology to illustrate what he calls the “typische Behandlung des Willens”’ as 
contrasted with an individual examination of the will or intent in each case. [Cf. page 
499 (823).] This “typische Behandlung des Willens”’ is essentially the same phenome- 
non as Holmes’ “process of specification of rules” and what I refer to later as a “rough 
classification of culpable acts.” ‘The different aspects result from approaching the 
law as “a limitation of wills” or a “‘rule of conduct” or a “‘means to an end.” How 
consistently Brunner adheres to his view in his DEUTSCHE RECHTSGESCHICHTE is 
shown in the very passages quoted by Wigmore from that work in 3 SELEcT Essays IN 
ANGLO-AMERICAN LEGAL History, 481, notes 2 and 3. Noticing that Brunner con- 
stantly speaks of the old Germanic law as “presuming” or “imputing” an unlawful 
intent, he attempts in note 3 to come to the latter’s rescue, by suggesting, “that when 
the learned investigator in these passages speaks, e. g. of ‘treating the unlawful intent 
as accompanying, etc.’ he hardly means to attribute to a past age the sentiments 
peculiar to the present one. The primitive Germans did not ‘presume’ or ‘impute’ 
an unlawful intent; they simply did not think of the distinction at all.”’ Brunner 
could hardly be thankful for this attempt to kill his theory with kindness. On page 
498 (823) he shows most clearly that the Anglo-Saxons saw the difference between 
acts done gewealdes and those done ungewealdes. (How else could they have developed 
the very words?) Their inability to carry out an investigation in each case as to the 
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the clash, says he knows no satisfactory evidence for the view 
which he refuses to adopt and concludes: 


“But whatever may have been the early law, the foregoing account 
shows the starting point of the system with which we have to deal. Our 
system of private liability for the consequences of a man’s own acts, that 
is for his trespasses, started from the notion of actual intent and actual 
personal culpability.” 


A clearer dissenting opinion could hardly have been penned 
even by the author of “The Common Law.” It is, however, 
difficult to escape the tyranny of popular ideas! Here is one that 
expects those under its sway to derive lucus a non lucendo. But 
that is not all; when contrary facts show their heads, an apology 
is demanded — from the facts. It will presently appear that there 
are some very contrary facts to be dealt with in early English law. 
That is, the Anglo-Saxon laws were not nearly so unmoral as the 
Wigmore theory would lead us to believe. No one has presented 
these facts more clearly than Mr. George E. Deiser in his recent 
article, “The Development of Principle in Trespass.” He sees 
clearly that 


“the [Anglo-] Saxon law was not indifferent to the intention with which 
an act was done, nor to the element of malice if present.” 


Then after giving excellent illustrations of the “many provisions 
in the Saxon laws. . . that suggest tests of liability and some that 
border on negligence,”’ he offers this sacrifice to propitiate the cur- 
rent theory: 


“The tests of liability appear sporadically and not as part of any coher- 
ent legal consciousness. Yet, tests must have been applied. In the 
case of the spear the test appears in the law; if the butt is higher than 
the point, the penalty is so much; if the butt and the point are on the 
same level, there is no fault. Furthermore some tests must be applied 
to determine whether or not a man knows of vice in his beasts. But 
when this is said, all is said.” 





presence or absence of blameworthiness led to the recognition of types of culpable 
conduct. The note inserted in 1894 (at page 490) shows that von Amira was unable 
to convince him that the history of liability for accidental homicide (with all its 
superstitious associations) had been independent of the moral fault notion. Ich sehe 
darin nach wie vor nicht eine singulére Ausnahme, sondern nur einen Fall der typischen 
Behandlung des Willens, wie sie sich auch bei anderen absichtslosen Missethaten geltend 
macht. 
11 See Bibliographical Note. 
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He then traces the development of the action of Trespass and draws 
this conclusion as to the condition of the common-law action in 
1285: 

“There is no elemental fact or series of facts upon which redress is 
based. . . . The cases discuss wrongs, and not whether they are inten- 
tional or not. . . . There is no suggestion in any of the cases as yet of 
any approach to a legal standard of conduct. That is a product of a 
later day: The standard is purely objective. The law is made cog- 
nizant that a wrong has been committed — or since this is a prejudicial 
statement — becomes aware of an injury —it seeks the actor — the 
person actively contributing to the injury — it compels him to pay the 
sum ascertained as damages.” 


A clearer contrast between the basis of liability in Anglo-Saxon 
days, and the basis two centuries after the Conquest, could hardly 
be drawn. The fault element (indefinite and crude, to be sure) is 
stronger in the earlier period than in the later, but modern scholar- 
ship will not permit the facts to speak for themselves. A legal 
standard of conduct, it insists, is the product of a later day. 

At this point, I dissent — at least from the innuendo. That 
fault and liability diverge as we go back to the Year Books is no 
proof that they must diverge more and more, back to the beginning 
of time; nor is it a safe indication that they will continue to 
converge from now on until the end of time. On the contrary, the 
segment of English history on which the observation is based has 
been preceded and is being followed today by tendencies in the 
opposite direction. 

Let us first consider the present tendency to multiply instances of 
liability without fault. Much of the older liability without fault 
was unwittingly discarded when our codes of pleading swept aside 
such technical actions as Trespass and Trover, and left in their 
places the notion that one’s petition must allege some actual wrong, 
a cause of action. Yet a few old stocks have remained and some 
of them have proved quite hearty: thus mistakes as to title are no 
excuse; in accident cases the doctrine of res ipsa loquitur, whether 
assisted by the rule in Rylands v. Fletcher or not, may lead to_won- 
derful results; the vicarious liability of employers has survived 
(I am not saying from very ancient times”) not to drag out a mis- 





122 It is remarkable that when the two authors whose views are here contrasted 
come to this concrete illustration they seem to change sides. That is, Wigmore, who 
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erable existence, but to flourish as never before in the atmosphere 
of modern business organization, for the number of acts that must 
be left to servants and agents is increasing from day to day. The 
most marked instances of modern liability without fault are, of 
course, in the field of legislation. Statutes and ordinances raising 
a presumption of negligence, sometimes “conclusive” in law as 
well as in fact, and statutes of ‘‘constructive” fraud are creeping 
into the books. It is hardly necessary to demonstrate here that 
some of these phrases are mere euphemisms for “liability without 
fault.”"* The liability of the owner of a dog is being placed by 
statute squarely on the ground of ownership independently of neg- 
ligence even to a greater extent than it was in King Alfred’s day 
(871-99). As that famous lawgiver made liability for the wield- 
ing of a spear depend upon whether its point was carried three 
fingers higher than the butt,’ so a modern legislature would make 
the liability of one who digs within the city limits depend not on the 
question of actual negligence, but on whether he goes deeper than 
nine feet.!’ Locomotives seem now to attract the legislative 
lightning that formerly was caught on the points of spears. We 
are not surprised to read in a modern General Code: 





teaches that early law knew no connection between blameworthiness and liability, 
finds a modern origin for the liability of a blameless principal. Holmes, on the other 
hand, who sees in liability without fault a later development, considers this particular 
illustration a senseless “survival from ancient times.”’ 3 SELEcT Essays in ANGLO- 
AMERICAN LEGAL History, 368, 533. Cf. also THomas Baty, Vicartous LIABILITY, 
1916, maintaining the theory of a modern origin. 

18 Ezra Ripley Thayer, “Public Wrong and Private Action,”’ 27 Harv. L. REV. 317. 

14 Jeremiah Smith, “Surviving Fictions,” 27 YALE L. J. 147, 155. 

1% ANCIENT LAws AND INSTITUTES OF ENGLAND, Alfred, 23 (Th. 79; L. 62. In 
citing the Anglo-Saxon laws, I shall give in parentheses the page references to Thorpe’s 
edition of 1840 [Th.], and to Volume I of Liebermann’s edition of 1903-12 [L.]. De- 
viations from Thorpe in my translations are indicated by italics.) “If a dog bite or 
kill a man, for the first misdeed let vi. shillings be paid; if he [the owner] give him food; 
for the second time, xii. shillings; for the third, xxx. shillings. If after any of these 
misdeeds, the dog escape, let this ‘bot’ nevertheless take place. If the dog do more 
misdeeds, and he keep him; let him make ‘bot’ according to the full ‘wér,’ or wound- 
‘bot’ according to the damage inflicted.” (Of course, we must not forget that in early 
times human traits may naively have been imputed to the dog.) With this early law 
compare, ¢. g., GENERAL CoDE OF OHIO, 1910, § 5838: “A dog that chases, worries, 
injures or kills a sheep, lamb, goat, kid, domestic fowl, domestic animal or person, 
can be killed at any time or place. . . . The owner or harborer of such dog shall be liable 
to a person damaged for the injury done.” 

%6 Alfred, 36 (Th. 85; L. 68). 

17 Cf. GENERAL CopE oF Oxt0, 1910, §§ 3782, 3783. 
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“Every company operating a railroad ... shall be liable for all 
loss or damage by fires originating upon the land belonging to it caused 
by operating such road. Such company further shall be liable for all 
loss or damage by fires originating on lands adjacent to its land, caused 
in whole or in part by sparks from an engine passing over such railroad.'8 
Employers’ liability for injuries suffered by employees independ- 
ently of the question of fault may perhaps be classified with con- 
tract cases rather than under the head of tort.'® But Judge Smith 
has prophesied, in tones that suggest the foreboding of evil, the 
extension of some such plan of compulsory insurance to accident 
cases not involving employer and employee.” Mr. Justice Holmes, 
it will be remembered, had playfully suggested such a notion only 
to dismiss it.4 Mr. Moorfield Storey more recently had held it up 
as a proposition worthy of more serious consideration * — and now 
comes Mr. Arthur A. Ballantine enthusiastically advocating it.” 
In the last paragraph that we have from the pen of the late Dean 
Thayer there is an expression of admiration for the manner in 
which Judge Smith has pointed out the apparent tendency in this 
field to recur to earlier conceptions, coupled with this prophetic 
declaration: 


“This is a period of legislation, when it is alike inevitable and desirable 
that industry be subjected to detailed regulation of many kinds... . 
The imposition of liability without fault will be a constant character- 
istic of such legislation.” * 


Even if it is a little too early to understand this reversion from the 
tort law of 1900 to that of 1300 — and the explanations offered are 
by no means harmonious — a glance into the processes by which 
the older law came into being will probably be illuminating. 


Tue Hotmes View AND EARLY ENGLISH LAW 


It may seem bold to skip a generation and go back to “The 
Common Law” for light on early English legal history. When 





18 GENERAL CopDE oF OHIO, 1910, § 8970. For similar provisions in other states, 
see Pound’s edition of AMES AND SmITH, CasEs ON TorTs, 499, note. 

19 T have so treated it in an essay on “The Standardizing of Contracts,” 27 YALE 
L. J. 34. 

20 30 Harv. L. REV. 241, 319, 400. 21 THE Common Law, 96. 

2% THe REFORM OF LEGAL PROCEDURE, IgIT, 81 sqq. 

% “ A Compensation Plan for Railway Accident Claims,” 29 Harv. L. REv. 705. 

4 JTbid., 814. 
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Oliver Wendell Holmes wrote, Bratton’s Note-Book lay undis- 
covered; Maitland had not yet opened up to us the storehouse of 
thirteenth-century law; the great “History” was undreamt of; 
Dr. Liebermann was just beginning to get interested in Anglo-Saxon 
laws and Twiss was still pouring confusion on the text of Bratton.” 
Yet I am emboldened to go back to “The Common Law,” not 
only by reason of the deference with which it is still being quoted 
by all writers on the subject, even the unconscious dissenters, but 
for two other reasons. (1) Justice Holmes’ theory seems clearly 
borne out by an independent investigation of the facts, made with 
all our new advantages. (2) His view is, after all, reconcilable 
with the current theory — in fact, is a necessary complement of it, 
irreconcilable as these views may appear at first sight. 

In approaching the Anglo-Saxon dooms to see which theory fits, 
there is, of course, no danger nowadays of our regarding the imper- 
fect law of early historic times ‘‘as a degeneration from some better 
pattern of justice which our remote ancestors were supposed to have 
followed in a simpler golden age.” Yet it is a mistake to assume 
that any defect we may discover in the laws of a particular time 
must have been present to an even greater degree in all earlier 
times. Granting the unmoral nature of much that passes for law 
in the Year Books, does it follow that the law of the Anglo-Saxons 
was utterly devoid of any moral sense? Let us examine a few 
passages in the Winchester Code of King Cnut (1027-34), to detect 
if possible the relation between liability and fault in the jurispru- 
dence of his day. 


“$76. And I hold it right, though any one set his own spear at the 
door of another man’s house, and he have an errand therein; or if any one 
quietly lay any other weapon, where they would be still if they might; . 
and any man then seize the weapon and do any harm therewith; then it 





% “When I began,” wrote Holmes recently, in the introduction to the first volume 
of the ConTINENTAL LEGAL History SErtEs, “the law presented itself as a rag-bag of 
details. The best approach that I found to general views on the historical side was 
the first volume of Spence’s Equitable Jurisdiction, and on the practical, Walker’s 
American Law.” No wonder that Wigmore suggested the ignoring of all studies of 
Anglo-American legal history that appeared before Taz Common Law! (2 St. Louts 
ConGRESS OF ARTS AND SCIENCE, 1904, 350). Yet I do not mean to speak disrespect- 
fully of the men who produced this literature — at least not here, with the grand old 
portrait of Timothy Walker, the author of ‘‘ American Law” and the founder of this 
school, staring down at me from over my desk as I write. 
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is right that he who wrought that harm, also make ‘bot’ for the harm. 
And he who owns the weapon, let him clear himself, if he dare, [by swear- 
ing] that it never was either by his will, or in his control, or by his coun- - 
sel, or with his cognizance: then it is God’s law, that he be innocent; 
and let the other who wrought the deed, see that he make ‘bot’ as the 
law may teach. 

“$77. And if any man bring a stolen thing home to his cot, and he 
be detected [by the owner]; it is just that he [the owner] have what he went 
after. And unless it has been brought under his wife’s key-lockers, 
let her be clear; for it is her duty to keep the keys of the following: namely 
her ‘hord-ern,’ and her chest, and her ‘tege.’ If it be brought under any 
of these, then is she guilty. And no wife may forbid her husband that 
he may not put into his cot what he will. It was ere this, that the child 
which lay in the cradle, though it had never tasted meat, was held by - 
the covetous to be equally guilty as if it had discretion. But henceforth 
I most strenuously forbid it, and also very many things that are very 
hateful to God.” * 


Clearly what animated the great lawgiver who spoke in this code 
was an almost religious horror of liability without fault such as had 
crept into the dooms of some of his predecessors. And when he 
attributed this anomaly to the greed of the covetous, I am not sure 
that he was not a better historian than some of our modern scholars 
who would explain it by a doctrine of Original Sin.”” But, it may 
be said, the Danish invader was far ahead of his times. Did the 
earlier Anglo-Saxon dooms deal with a man according to his fault? 
Hastening over the passages in Edward (go1-25)** and Ethelred 
(980-1016) ® — these may have been borrowed directly from the 
Church — let us go back to King Alfred (891-901), who distin- 
guished, crudely to be sure, between damage done by a spear 
properly carried and that done by one improperly carried. He 
had also distinguished in respect to the measure of damages be- 
tween the owner’s liability for the first, second, and third “mis- 

2 Embodied also in Henry I, 87, 2 (Th. 419, 593; L. [§§ 75, 76] 362, 601). 

27 Cnut’s principle had been expressed in the seventh century. Ine, 7 and 57 
(Th. 107, 139; L. 92, 114). 

28 Edward the Elder, I. 1 (Th. 161; L. 141): “. . . he should then declare on oath 
that he did it not ‘from any knavery, but with full right, without fraud and guile,’ . . .” 

29 Ethelred, 52, embodied in Cnut, II, 69 (Th. 329, 413; L. [§ 68] 258, 354): “And 
if it be that anyone unwillingly or unintentionally do anything amiss he shall not be 
like to him who misdoes intentionally and of his own will; and also he who is an in- 


voluntary doer of that which he misdoes, he is ever worthy of protection and of the 
better doom because he was an involuntary doer of that which he did.” 
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deeds” of a dog. The scienter idea, vaguely foreshadowed here, 
is also suggested in what he copies from his kinsman, Ine (688-95), 
with reference to swine that make a habit of helping themselves to 
unallowed mast and to beasts that break hedges and go in every- 
where.®® We are at once reminded of the Biblical case of the vi- 
cious ox which King Alfred translates from Exodus: “Or if it be 
known that the ox was wont to gore in time past, and its owner hath 
not kept it in, he shall surely pay ox for ox, and the dead beast shall 
be his own.” *! But, it may be said, King Alfred, too, was a reformer. 
Does he not tell us that he rejected those dooms of his forefathers 
which did not seem good to him? Let us consider, then, the old- 
est words of law that have come down to us in a Germanic tongue, 
the Laws of King Ethelbert (about the year 600), and ask here 
whether the measure of damages is based on a theory of fault or 
purely on the doctrine of compensation for damage inflicted by acts 
done at one’s peril. God’s property and the Church’s must be 
paid for twelvefold, the Bishop’s elevenfold, and so on down through 
a scale measured not by the loss of the complainant nor even by a 
“probable rise and fall. in his passions,” but by the seriousness of 
the fault of the defendant.” True, it is suggested in the Anglo- 
Saxon dooms that the owner of weapons is prima facie liable for 
harm inflicted with them though he have no part in their use; but 
in such cases he could always clear himself by oath, that is, he had 
the burden, or rather the privilege of proof.* On the other hand, 


“if a man furnish weapons to another where there is strife though no 
evil be done, let him make ‘bot’ with vi. shillings.” * 


The intent may be even more important than the infliction of harm. 
If, then, without attempting to go back to those ultimate beginnings 
that may properly be called primitive, we stop at the dawn of 
English legal history we find the fault basis clearly assumed. 
Indeed, if we read the medieval dooms through, instead of stopping 





80 Ine, 42, 49 (Th. 129, 133; L. 106, 110). 

3. Exodus xxi. 35, 36 (Th. 51; L. 34). 

% Ethelbert, 1 (Th. 3; L. 3). 

33 See LIEBERMANN, GESETZE, II, Glossar, s. ». Gefahrdeeid; Alfred, 19, embodied in 
Instituta Cnuti, III, 40, and Henry I, 87, 1 (Th. 75, 593; L. 60, 601, 613); Cnut, II, 
75, 76, embodied in Henry I, 87, 2-3 (Th. 419, 593; L. 362, 601). 

* Ethelbert, 18 (Th. 7; L. 4); cf. also Hlothhere and Eadric, 13 (Th. 33; L. 11). 
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at curious phrases, we shall find that the most striking principle 
that runs through them is a rough adjustment of liability to 
fault.® 

In suggesting that medizval law is not free from the fault notion, 
I am not asserting that the medieval mind held it as a separate 
concept analyzed away from many related and even unrelated con- 
cepts. The isolation of such ideas may be as modern as the isola- 
tion of disease germs. But their power was as real in the past 
and as well attested as that of the epidemics that used to be attrib- 
uted to the acts of God, or more probably to the acts of the Devil. : 
The primitive reaction to offense is undoubtedly a very tangled 
mass. ‘To overemphasize the fault element in it may be misleading, 
but it is equally misleading to isolate the revenge element (in a 
limited technical sense), or the taboo element, and more so to deny 
the existence of any one of them as an active force. In fact, the 
very idea of a separation of law from religion or morals in early 
times is an anachronism. ‘Thou shalt not kill,” is law (criminal 
and civil), morals, religion, rolled into one, or rather one of the 
concrete rules of life from which these abstractions are destined to 
be evolved. The embryonic law of primitive man is not unmoral 
in any modern sense. 


How THE THEORIES SUPPLEMENT EACH OTHER 


"It seems then that the history of tort law records lapses from the 
moral fault basis and returns to it, rather than a single movement 
in any one direction. There is, in fact, an alternation between 
periods of the tendency that Justice Holmes described when cases 
of acting at one’s peril multiply in the law and periods of the kind 
Professors Ames and Wigmore describe, when morals are reinfused 
into the law. This alternation is entirely consistent with what we 
know of other branches of the law. Thus I have traced elsewhere 
a parallel phenomenon in the history of contracts, showing that 
legal development veers from standardization to individualization 





%§ Surely Liebermann is entitled to the last word on the subject with reference to 
the laws of the Anglo-Saxons. After discussing all of the instances of liability without 
fault that have ever been pointed out, he says, s. v. Absicht: Dass aber die Unterscheidung 
der Absicht uralt-menschlich sei, scheint mir wahrscheinlich dadurch, dass sie den hoheren 
Haustieren nach langerer Bekanntschaft mit dem Menschen zu eignen pflegt. After all, 
we come back to Holmes and his pet dog. 
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of contractual relations and back again. The former condition 
(to which we might give the name “‘status’”’) predominates in 
periods of strict law (such as accompany and follow periods of 
codification); the latter in the intervening periods of growth by 
Equity. In like manner it is now submitted that the completest 
coincidence of individual fault and liability occurs in periods when 
legal development is by means of Equity, and that jus strictum 
brings with it a standardization of types of culpable conduct. A 
similar explanation is implied in “The Common Law,” though a 
different view is taken there of the relative size and importance of 
the component parts of the movement, and the frequency and 
eccentricity rather than the regularity and naturalness of one of 
them is stressed. After discussing the possibility of disposing 
of the rule of acting at one’s peril on the basis of precedent, of 
theory and of policy, Justice Holmes says: 


“But we may go further with profit, and inquire whether there are not 
strong grounds for thinking that the common law has never known such a 
rule, unless in that period of dry precedent which is so often to be found 
midway between a creative epoch and a period of solvent philosophical 
reaction.” 97 


It remains for us to consider the tendency of this type of period 
to recur regularly and to bring with it the condition that Justice 
Holmes regards as exceptional. Incidentally we shall find that 
what he calls the exception is so far-reaching in its effects that it is 
not surprising that others have seen in it the rule. For the pur- 
poses of our present synthesis we may call the two movements — 
both that to and that from the fault basis — swings of a pendulum 
rather than rule and exception. 

As we found in our study of contracts, the periods of the culmi- 
nation of strict law in English legal history have been three: 

First: The crystallization of old English customs about the time 
of the Norman Conquest (eleventh century). 

Second: The period following the closing of the Register of Writs 
in the days of Edward I (early fourteenth century). 

Third: The period into which we are now passing. 





% 27 YALEL. J. 34. I have discussed other phases of the tendency of legal stages 
to recur in cycles, in 65 U. or Pa. L. REv. 665, and in 31 Harv. L. Rev. 373. 
37 THE Common Law, 89. 











968 HARVARD LAW REVIEW 


The intervening periods, as we shall see, are filled with a struggle 
to moralize the tough law with which they have to grapple by 
bringing liability and fault together. 


Jus STRICTUM AND ITS TYPES OF CULPABLE CONDUCT 


It is of the unmorality of the first of the historic periods of strict 
law enumerated and the relics of an older prehistoric period that 
Dean Wigmore’s authorities speak. Ames fixed his attention on 
the unmorality of the second period. It is the coming of the third 
period that looms large to Judge Smith. All of these periods have 
one characteristic in common: they seem to set certainty above 
justice.** 

It is significant, however, that at least those of the periods that 
fall within historic times are not really unmoral. We do not have to 
look far in any of them for traces of a feeling that normally liability 
should be based on fault. The difference is one of degree — the 
degree to which the peculiarities of an individual case can be taken 
into consideration. The first of the historic periods of strict law, 
that of the Conquest, looks back to old Anglo-Saxon maxims and 
forms for its guidance, not approvingly, but somewhat helplessly.*® 
The man who cannot swear that he has not brought another nearer 
to death and further from life is indeed unfortunate, according to 
the so-called laws of King Henry I (1114-18). Yet the compiler 
is not blind to the anomaly of such rules. Accordingly he brings 
them all together in one place. 

“There are moreover many kinds of misfortunes (infortuniorum) hap- 
pening by accident (casu) rather than by design (consilio) and to be 
handed over to mercy rather than to judgment; for the law provides 
who unwittingly offends, shall wittingly make amends, and who brecht 
ungewealdes bete gewealdes. . . . In these and similar cases where a man 





88 We are reminded of F. R. CoupEert’s CERTAINTY AND JUSTICE, 1913. In his 
opening paragraphs he suggests that in the “general conflict between certainty in the 
law and concrete justice in its application to particular cases . . . the pendulum swings 
first one way and then the other.’’ He does not seem to have in mind, however, the 
big swings of the pendulum in the course of history, to which these words might aptly 
apply, but only minor vibrations caused by the presence of two inconsistent ideals 
in the mind of a court. His discussion comes down to this: “The truth is that the 
courts are oscillating between a desire for certainty on the one hand and a desire for 
flexibility and conformity to present social standards on the other.” Cf. Pound, 
“Justice According to Law,” 13 Cox. L. REv. 696, 699. 

89 Cf. Edward the Confessor, 12 (Th. 447; L. 638); ib., 23 (Th. 452; L. 648). 
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intends one thing and another happens, where the deed is accused and 
not the will, let the judgment-makers decree rather venial damages 
(emendationem et honorificenciam) according to the circumstances.” 


And this same code quotes from the Church Fathers, “‘Rewm non 
facit nisi mens rea.” In this code there is also a provision regard- 
ing the man who slays in self-defense.” It looks like an attempt 
to distinguish his case from that of the murderer on the basis of a 
fiction that the victim has rushed upon his enemy’s extended spear. 
The age is not above fictions. Unable to get away from the tradi- 
tion that he who falls from a tree and kills another is liable, it 
proceeds after the manner of Portia to say that the avenger may 
if he chooses fall from the same tree on the slayer.“ This is a 
virtual declaration that the accidental slayer is neither civilly nor 
criminally liable. But above all we must never forget in dealing 
with this period that the judicium dei was expected in the final 
analysis to take care of exceptional cases and to separate the inno- 
cent from the guilty. 

In the second period of jus strictum, that of the early Year Books, 
a good illustration of liability without fault is found in the recogni- 
tion of the old custom of holding a man responsible for his fire, 
regardless of the question of negligence. The gist of the action, 
though frequently misunderstood, is now generally conceded to 
have been the failing to guard one’s fire. The case of Beaulieu 
v. Finglam“ has frequently been cited to show that five hundred 
years ago the notion of culpability as the basis of liability had not 
taken firm root in the law. The report of the case shows the con- 
trary tobe true. The attorney for the defendant seemed to assume 
the general principle of culpability, and the court did not object 
to his major premise. 





40 Henry I, 90, 11 (Th. 600; L. 606); cf. ib., 88, 6 (Th. 595; L. 603). For a medieval 
French passage of the same tenor, see BEAUMANOIR, CouT. DU BEAUVOISIES, 609, 
quoted by Brunner, 494 (810). 

41 Henry I, 5, 28 (Th. 511; L.'551), quoted from Augustine, SERMO, 180, 2. This is 
found in the almost contemporaneous Decretum of Ivo (xii, 39) and is later embodied 
in Gratian, CANON 22, quaestio 2, causa 3. Similar sentiments are expressed in Henry 
I, 34, 1; 35, 2; 68, 7, 9; 70, 12; 72, 2; 75, 5; 86, 2, 3 (Th. 536 sqq.; L. 565 sqq.). 

#@ Henry I, 88, 4 (Th. 595; L. 602). 

#% Jb., 90, 7 (Th. 600; L. 606). 

“ Y.B. 2 Henry IV, 18, pl. 6, translated by Holmes in 3 Srtect Essays In ANGLO- 
AMERICAN LEGAL History, 383. 
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“Hutt, for the defendant: That will be against all reason to put 
blame or default in a man where there is none in him; for megane of 
his servants cannot be called his feasance. . . . 

THIRNING, C. J.: Ifa man kills a man by misfortune he will forfeit 
his goods, and he must have his charter of pardon de grace. Ad quod 
curia concordat. 

Markuay, J.: I shall answer to my neighbor for him who enters my 
house by my leave or my knowledge, or is entertained by me or by my 
servant, if he does, or any of them does, such a thing, as with a candle 
or other thing, by which feasance the house of my neighbor is burned; 
but if a man from outside my house against my will, puts the fire. . . 
for that I shall not be held to answer to them, efc., for this cannot be said 
to be through ill-doing (male) on my part, but against my will.” 


The learned judge’s application of his principle to the facts of the 
case is no doubt a little rough, a little mechanical. In fact the 
Chief Justice thinks it better that the defendant be wholly undone 
than that the law be changed through their sympathy for him. 
Yet the idea that ill-doing (male) and liability are somehow con- 
nected is by no means repudiated. 

For the modern period we need not look far for evidence that our 
new cases of liability without fault are not based on the absence 
of an ethical theory of law. The self-consciousness of our age is 
developing a whole apologetic literature on cases of liability without 
fault even before the period of statutory formulation has run its 
course. I do not propose to justify the statute which takes away 
the “one bite” that the common law accorded every dog, or to enter 
into the philosophy of the nine-foot excavation rule, or the business 
sense of constructive fraud, or a nice comparison of the social values 
involved in the taxing of the nearest rich man to relieve the mis- 
fortunes of a poor neighbor, I merely suggest that in each of these 
periods of strict law we are encountering the same difficulty that 
eternally confronts the lawmaker. In his zeal to state what usually 
constitutes culpable conduct and in his distrust of tribunals, espe- 
cially in cases where the damage is more easily proved than the fault 
itself, he makes probability take the place of proof, though by 
reason of his generalization the innocent must suffer with the guilty. 
As Pollock and Maitland have expressed it, with reference to the 
exceptional cases in early English law — they are after all excep- 
tional — 
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“the extreme difficulty of getting any proof of intention, or of its absence, 
in archaic procedure is perhaps the best explanation of rules of this 
kind.” ® 

But when we come to more mature systems with better procedural 
machinery the same difficulty confronts us. ‘‘ Exceptional cases,” 
says Sir Frederick Pollock in speaking of modern common law, 


“do occur, and may be of real hardship. One can only say that they are 
thought too exceptional to count in determining the general rule of law. 
From this point of view we can accept, though we may not actively 
approve, the inclusion of the morally innocent with the morally guilty 
trespasser in legal classification.” 

Again 


“The principle of certainty requires that a rule once settled shall 
be carried out to its consequences when no distinct cause is shown for 
making an exception or revising the rule itself.” “ 


One might imagine that the statute law of the twentieth century 
could avoid all roughness in classification. But when we turn to 
our modern statutes with reference to peculiarly hazardous enter- 
prises we find that they redound to the benefit of men not exposed 


to the extra hazard. Of these Justice Van Devanter has said, that 
the doctrine of 


“equal protection of the laws [does not] condemn exertions of [the power 
of Congress to classify] merely because they occasion some inequalities, 
On the contrary it admits of the exercise of a wide discretion in classify- 
ing according to general, rather then minute distinctions, and condemns 


what is done only when it is without any reasonable basis and therefore 
is purely arbitrary.” 47 


In fact, legislation cannot escape more or less of rough classification 
and consequent inequalities. 


Eourty AND InpIvipuat Favtr 
Still it is not to be expected that after these inequalities begin to 
be felt in concrete cases they will remain forever. The process of 
reintroducing the fault basis, so ably demonstrated by Ames in 





1 History, 32, 55, (2 ed.), cf; Miss Bateson’s Introduction to BoroucH Customs, 
II (Selden Society, xxi), xl: “Ancient law could not discuss the question of intent be- 
cause it had not the machinery wherewith to accomplish inquiry.” 
4 Torts (1 ed.), 16; Frrst Book oF JURISPRUDENCE, 52. 
47 Second Employers’ Liability Cases, 223 U. S. 1, 52 (1911). 
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the lecture already cited, takes place not once but many times in the 
history of a legal system. Generations of interpretation may be 
necessary to rub off the edges of the legal polygon till it approxi- 
mates the dimensions of the ethical circle, but the circle cannot be 
squared. This process of the infusion of moral ideas into the law 
has taken place in each of the intervening eras between the periods 
of strict law. Even back of the Norman Conquest, we have found 
a distinct consciousness of the impropriety of the dissociation of 
fault from liability in the law. Between the Norman crystalliza- 
tion of law and the Year Books there is another period of growth 
by Equity. Though Pollock and Maitland have laid all the facts 
about this period before us, there is a tendency of law writers to 
persist in classifying the age of Bratton as an age of strict law. 
The very opposite is the truth. It is during this period that the 
royal law is being bent into such shape that remedies are made to fit 
wrongs. It is impossible to understand the spirit of Bratton or of 
Raleigh and Pateshull, the great judges immortalized in the Note- 
Book, unless we recognize the equity of their period. ‘‘The crime 
or punishment of a father inflicts no stain on the son,”’ says Brat- 
ton.*® It must be borne in mind that the evolution by which tort 
and crime are differentiated from the parent species of “wrongs” 
is just being completed.*® Turning again to Bratton we read, 


“The crime of homicide [does] not receive the same punishment regard- 
less of whether it be accidental or wilful for in the one casethere is rigor, 
in the other, mercy.” 


It is no longer possible to dismiss all such passages as copied from 
Roman law. The Romanism of Bratton was at least eclectic, and 
quite under the control of his English training. It is this age that 
invents the process of pardoning, as a matter of course, for acci- 
dental killing * and killing in self-defense. In this age the master 





48 Dr Lecrsvus, f. 105. 

49 When the differentiation was complete the intent element was perhaps more 
vital in criminal law than in civil, but never absolutely dominant or entirely absent in 
either branch. 

50 Dr Lecrsvs, f. 1045; 141); cf. also 120), 1360. 

5. SELECT. PLEAS OF THE Crown, I (Selden Society, i), Nos. 114 (1214), 188 (1225); 
Br. Nots-Boox, No. 1137 (1235-36); Statute of Gloucester, 6 Ed. I (1278), c. 9; 
Fiera, I, 23, 15. 

8 SeLecT PLEAS OF THE Crown, I (Selden Society, i), Nos. 70 (1203), 145 (1221); 
Br. NotE-Book, Nos. 1084 (1225), 1216 (1236-37). 
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was permitted to show as to the wrongs of his servant se in hoc 
non conscium esse. In fact, it is diffrcult to see how we can accuse 
the age that substituted trial by jury for the diabolical guess-work 
of the ordeal, the age that abolished the vicarious liability of 
fellow townsmen,” the age in which the King’s courts built up a 
whole system of law basing their very jurisdiction on breaches of the 
peace, and substituted personal for real actions in half ourlaw,™ 
of a failure to understand the connection between fault and lia- 
bility. The technical arbitrariness that Ames found in the four- 
teenth century of whose law he was the master, and which he left 
us to assume must have been worse a century earlier, was really 
not nearly so bad in the thirteenth century, for whose law we must 
turn to Maitland. 

When we pass into the long modern period of Equity, by which 
the law, up to the end of the last century, was gradually being 
moralized both within and outside of the Chancellor’s court, we are 
on more familiar ground. The writers already cited have traced 
the steps by which the common law has progressed in its efforts 
to distinguish between the morally blameless and the morally 
guilty. For the former it has devised many defenses. To hold 
the latter it has taken cognizance of defamation, malicious prosecu- 
tions, actions for deceit, the protection of authors’ rights, protec- 
tion of one’s contractual and social relations against interference 
from without, unfair competition, new varieties of nuisance and 
negligence. These writers have shown us how Equity has followed 
the law with its bills for restitution in the realm of tort as well as its 
bill for specific performance in the realm of contract; and, of 
course, in chancery it is not enough to show that your case falls 
within a class—the Chancellor to exercise his discretion intelligently 
must examine the defendant’s conscience. It will be observed 
that the individualization has two aspects: it protects the inno- 
cent by breaking down the recognized types of culpable conduct, 
and it catches the guilty by making inroads upon the corresponding 





58 3 SeLecT Essays IN ANGLO-AMERICAN LEGAL History, 497-502; SELECT PLEAS 
IN ManoriAL . . . Courts, I (Selden Society, ii), 149, 153, 154 (1275); Br. NoTE- 
Book, Nos. 779, 781 (1233); DE Lrcrsus, f. 171, 172, 2046, 158. 

& MAITLAND, PLEAS OF THE CROWN OF THE COUNTY OF GLOUCESTER, Intro- 
duction xxxvi, sgq. 

5 Statute of Westminster I, 3 Ed. I (1275), St. I. c. 23. 

5 JENKS, SHORT HISTORY or EncuisH Law, 55-60. 
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recognized types of nonculpable (immune) conduct. It is this sec- 
ond phase of the process of individualization of liability cases that 
has brought about the question, “how far an act may be a tort 
because of the wrongful motive of the actor.”®’ The revolt against 
the typische Behandlung des Willens, it is submitted, has furnished 
the true impetus to the development of the law of malice as well 
as the law of negligence, but by the irony of fate, malice and neg- 
ligence themselves tend to become externalized and standardized, 
until the jurist must explain that malice and negligence in law 
are not the same malice and negligence in fact. 


THE RELATION BETWEEN ABSOLUTE LIABILITY AND TORT 


The opening of the twentieth century found us with a well- 
developed theory of tort law, in which fault was an important, if not 
the all-important, element. At the same time cases of absolute 
liability were accumulating. What was to be done with them? 
Judge Smith, fearing that legislative activity in this direction might 
contaminate our newly rationalized concept of a “‘tort,”’ would, I 
believe, rigidly exclude from the denotation of the term all cases 
not based on fault. Dean Wigmore, inclining in the opposite 
direction, would abandon the word “tort” altogether.*® ‘Names 
enough,” he tells us, ‘could be found.” But with new names, or 
with old ones, I find it impossible to fence off a field of law in which 
liability is based exclusively on fault. In the first place, even in 
those cases in which fault is admittedly the basis of liability, 
it is not the individual fault of the particular culprit, but rather a 
type of culpable conduct that must be considered. Take for exam- 
ple the case of negligence. Judge Smith has observed a difficulty 
here, and I submit with deference that he has not met it. “The 
Courts,” says he, 


“‘have established an arbitrary standard of care, an external standard, 
viz., the care which would be exercised under the circumstances by an 
average reasonable man, a man of average prudence,” 


declining to take the individual’s “personal equation into ac- 





57 Cf. Ames’, essay in 18 Harv. L. REv. 411, reprinted in LEctuRES ON LEGAL 
History, 399. 

58 30 Harv. L. REV. 241, 319, 4009. 

59 + WicmORE, SELECT CasEs ON TorTS, 1911, Preface, viii, quoted by Smith. 
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count.”® It may seem a bit irreverent to call the ‘‘average reason- 
able man” or the “ordinary prudent man” a humbug, but he is at 
least a fiction “‘designed to present to the jury’s mind in concrete 
form the conception of an external as distinguished from a personal 
standard.” ‘The rule,” says Justice Holmes, “that the law does 
in general determine liability by blameworthiness is subject to the 
limitation that minute differences of character are not allowed for.” 
Now it would be impractical to put my case in one class — that of 
torts — if my personal equation happened to be like that of the 
average man, and in another, if my personal equation happened to 
be so different that the law held me liable though morally blameless. 
In other words, even within the realm of fault cases, the law cannot 
stop to take into consideration all of the peculiarities of the indi- 
vidual case to determine whether there is actual fault. It must 
classify, and classify more or less roughly. 

On the other hand, most of the cases of recognized absolute 
liability have not been arrived at independently of any idea of 
conduct. It is not that in the one case liability arises though there 
is no corresponding primary duty breached, while in the other case 
there is a duty imposed in the first place. No, even in the case of 
the so-called absolute liability, the rule of law can be so phrased as 
to show a rule of conduct in which the duty imposed by law and 
the correlated right are clearly brought out. There is no need of 
going back to Austin’s analysis and connecting absolute liability 
with ‘remote inadvertence;” I shall borrow at this point a part 
of the more modern apparatus of Professor Wesley Hohfeld,®* 
and take the case of the statutory dog-bite (whether Anglo-Saxon 
or modern) as an example. Here a right is given to (or recognized 
in) each of us, a common (or general) right, not to. be bitten by 
dogs. It is a “multital” right primarily against all dog-owners. 
‘What is the correlated duty? It is the duty of every dog-owner to 
prevent his dog from molesting us, at all hazards, that is, it is a 





69 Smith in 30 Harv. L. REv. 261, 262. To meet this difficulty in his attempt to 
separate “tort” from “absolute liability” he simply says: “We think it best that al/ 
cases of liability for negligence, in the legal’ sense, should be classed under tort, with 
the accompanying explanation that, in a few exceptional cases placed under this head, 
liability is imposed in the absence of personal fault.” 

6t Thayer in 27 Harv. L. REV. 317. 

6 THe Common Law, 108, cited by Smith. 

8 See 26 YALE L. J. 710. 
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positive duty imposed by law regardless of the fact that its per- 
formance may in a particular case be extremely difficult or even 
impossible. Just as we can assume duties by contract so that 
impossibility of performance will be no excuse, just so the law 
may (though for obvious reasons it generally does not) impose 
positive duties of a similar scope in the absence of contract. How, 
then, does the dog-owner’s relation to the potential victim under 
the statute differ from such a relation at common law? Is it 
different in kind? Or is it the same kind of relation with an addi- 
tional duty? For example, if my dog is set upon you by a third 
person, am I still liable under the statute? If in spite of the statute 
you sue me for damage inflicted by my dog alleging scienter, must 
you prove it, on the theory that the statutory right of action is 
an entirely different thing from the common-law right? Indeed, 
under the statutory action may scienter be proven to enhance 
damages, or is evidence of previous vicious acts irrelevant? What 
if the statute is repealed while the case is pending? Most of these 
questions are being answered on the supposition that the statutory 
relations between dog-owners and the community differ from those 
prescribed by the common law, not in kind, but in scope. The 
statute (for reasons which we need not discuss) refuses to recognize 
as a limit to the duties imposed the point where impossibility or 
virtual impossibility of performance is reached. Again, whatever 
the reason, we have a case of rough classification as a result of which 
the innocent must suffer with the guilty. 

Perhaps a digression may be in order here, to distinguish between 
a rough classification on one side, and a purely artificial, fictitious 
classification, or a grouping not in the name of classification at all, 
on the other. It may be said, for example, that where public policy 
shifts a loss from him on whom it falls originally, to another who is 
equally blameless, it may do so without imputing any fault to any 
one; and that even if we go through the phraseology of imputing 
such fault we are resorting to an empty fiction. Fictions, we are — 
warned, obscure classification.” A conclusive presumption is said 





6 Cf. WILLIAM NEwBy Rosson, THE PRINCIPLES OF LEGAL LIABILITY FOR TRES- 
PASSES AND INJURIES BY ANIMALS, 117 sgqg. For American cases see Corpus Juris, 
s. v. Animals, §§ 334, 349, 356. 

% See Smith in 27 YALE L. J. 147, 155-56, amplifying 30 Harv. L. REv. 329, 
note 39. 
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to be “‘a rule of substantive law masquerading as a rule of evi- 
dence.” There may, indeed, be cases of liability without fault that . 
do not grow out of resemblance to cases of culpability. Some of 
these are more closely allied to contract than to tort, as where the 
law says you cannot enter into certain relations without the as- 
sumption. of certain absolute obligations or risks." A few, like 
the primary obligation to support children or parents, are neither 
tort nor contract, and still others may be in the nature of a tax. 
How far our constitutions, to say nothing of public policy, will 
permit us to go in depriving Peter to pay Paul is still an open 
question. But it is submitted that most of the examples which 
have ever been treated with tort law are related to classes of fault 
cases and grow out of an effort to induce people to be extraordina- 
rily careful. One should watch his arms, his fires, his dogs, -his 
digging, and be most careful to examine the title to property before 
he undertakes to meddle with it. Liability without fault in such 
matters results from a failure of the law to provide for such excep- 
tional cases as accident, unavoidable mistake, and self-defense. 
How, then, can we separate all absolute liability cases from those 
tort cases which are based on culpability? 


THE PATH OF PROGRESS 


Alternately approaching and receding from the culpability theory, 
we have traveled in a cycle, but our second path has been described 





6 Williston in 24 Harv. L. REv. 425, quoted by Smith. 

87 Cf. note 19, supra. 

68 In City v. Sturges, 222 U. S. 313, 322 (1911), Lurton, J., makes the question of 
the “legislative power to impose liability regardless of fault” in the face of “‘a general 
principle of our law that there is no individual liability for an act which ordinary human 
care and foresight could not guard against” turn on the police power. There is, of 
course, a much broader historical basis, which will have to be understood by our 
courts if they are going to decide the constitutional questions that are bound to arise 
out of our statutes of absolute liability, intelligently. 

69 As to the last of these duties, it has, indeed, been suggested that owing to pe- 
culiar historical conditions “the distinction between proceedings taken on a disputed 
claim of right, and those taken for the redress of injuries where the right was assumed 
not to be in dispute, became quite obliterated” and that in this way there has been 
dragged into tort law a class of property cases which originally had nothing to do with 
the question of blameworthiness [PoLLocx, Torts (1 ed.), 14]. Be that as it may, 
the notion that there is no petitory or real action to recover chattels is as old as Brat- 
ton (f. 1026) and the habit of approaching restitution cases from the tort angle ante- 
dates the beginning of legal memory. 
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by a much larger radius than our first. Our progress has been 
. marked in two ways — by the higher moral notions to which we 
seek to adapt our law, and by a greater ability to adapt the 
law to any given moral notion. The improvement of our moral 
notions is reflected in our attempts to soothe our consciences when- 
ever we find our law lapsing from its moral basis. A new problem 
faces us and we instinctively feel that a rough solution now is 
better than a deferred solution in which the ethics of the individual 
case will be more nicely measured. Yet we frankly criticize these 
temporary expedients even while we use them. Those of us who 
seek to justify them at all, refer to “‘public policy” or “‘social jus- 
tice,’ or try to demonstrate that in the long run, or in the average 
case, the burden we impose on a man or on an “enterprise” for 
the benefit of society will be shifted to society.” But nobody 
preaches that a low morality is essential or desirable in law. 
Finally, when we compare our facilities for importing moral 
considerations into the law with the crude provisions of the Middle 
Ages, we realize why our attempts at the classification of conduct 
must be more successful than those of the past — though our prob- 
lems are more difficult and our ethical demands more complex. 
Yet in the course of progress we cannot wholly avoid rough classi- 
fications of conduct; and the extent to which our law suffers from 
them shows both upward and downward movements from time to 
time, being greatest in periods of strict law and least offensive to 
ethics in periods of Equity. We are now approaching a point where 
a re-defining of external standards seems necessary. If the moral 
notion that links fault with liability must to some extent be vio- 
lated, our position must not be interpreted as the abandonment 
of an ideal; it is but a new recognition of a human limitation from 
which human law cannot be free. The problems are new, but the 
limitations are the same, whether we declare them in the medieval 
language of Chief Justice Brian — “‘The thought of man shall not 
be tried, for the Devil himself knoweth not the thought of man””™ 
—or in the language of modern jurisprudence, that the law sets 





70 Cf. Roscoe Pound in 27 Harv. L. REv. 233: “There is a strong and growing 
tendency where there is no blame on either side, to ask, in view of the exigencies of 
social justice, who can best bear the loss and hence to shift the loss by creating liability 
where there has been no fault.” 

1 Y. B. 7 Ed. IV, 2, pl. 2. 
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up a standard of conduct that is constantly approaching the goal 
of ethics, a goal for which it must ever strive, but which it can 
never reach. 


Nathan Isaacs. 
CINCINNATI LAw SCHOOL. 
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THE WORLD WAR AND ITS EFFECT ON FUTURE 
PRIVATE INTERNATIONAL LAW 


WS ane need only glance into history to see the profound influence 
which has been exercised over private international law by 
each one of those great conflicts which from time to time during 
the Christian era have set European nations against each other. 
Such conflicts agitate nations to the bottom and, when peace comes, 
previous relations have been transformed. 

The irresistible flood of the barbarian invasions spread out over 
the Roman Empire, submerging all rules which had grown up out 
from the experience of centuries and from the teaching of Greece 
and the great oriental kingdoms. Whether the law which dis- 
appeared was that concerning the relations of the diverse popu- 
lations over which the emperors exercised their authority, or 
whether it concerned the relation of the population of the empire 
to such distant and almost unknown lands as had kept their 
independence, is immaterial. For when the invaders conquered 
and established themselves, they brought with them the rule of 
the personality of laws under which each individual is ruled by 
the laws of the race to which he belongs. Then when Franks, 
Goths, and Burgundians fixed themselves definitely on conquered 
territories there ‘was born the new social system called Feudalism. 
Its legitimate issue was the other rule, absolutely different, of the 
territoriality of laws. This was a system in which the laws of 
each country governed absolutely every person who lived there, 
a system under which by virtue of the droit d’aubaine, whatever 
effects a stranger left behind him when he died became the property 
of the territorial sovereign. It was also a system in which perpetual 
allegiance bound every individual as if by chains to the sovereign 
of the territory, whether as serf or as vassal. 

Then came the Crusades. During three centuries thousands 
' upon thousands of men left their homes, traversed Europe, and 
crossed the seas seeking the liberation of the Holy Sepulchre. Thus 
whole peoples who would otherwise have remained entirely foreign 
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to each other learned mutual relations. Among them and even 
with the unbeliever commercial relations were established, the 
importance of which is evidenced by the contracts of this time 
which have survived to our day. 

Then the régime of the territoriality of laws, with all its barriers 
between places, no matter how close to each other, soon became 
intolerable. Thanks to Bartolus and to other Italian jurists of his 
time, the theory of statuts, clearing the path along which private 
international law would travel in centuries to come, broke down 
the rigid theory of feudal times, made relations between peoples 
easier, and in that way bettered the lot of every stranger in a 
foreign land. 

At the very moment when the theory of statuts began to take 
shape came the terrible war between France and England called 
the War of One Hundred Years. This was a war longer than the 
title given it by history (1337-1453). Thanks to Joan of Arc and 
her companions, French territory was finally set free, but after a 
long battle. This battle first tempered and then cemented the 
hearts of Frenchmen so that their national unity took conscious 
form with a precision acquired much sooner than in the case of 
other peoples. This consciousness was a fertile germ from which 
grew up new private international law. But the hundred years 
war had yet another important effect. From the moment when 
his victory appeared to be reasonably secure the King of France 
set himself the task of bringing back order and prosperity in his 
much troubled kingdom. One of his moves toward this end was to 
direct that all French customs should be reduced to written form. 
Theretofore even the vigorous customs of the various localities re- 
mained unwritten. Hence at all times and above all when invoked 
in controversy, it was most difficult to deal with their extent and 
character. Charles VII rightly believed that he had done a great 
service to his people. It took nearly a century and it brought with 
it a most interesting consequence. Upon the written custom many 
jurists published commentaries. In discussion the jurists had to 
consider to what extent each custom could extend beyond its own 
territory through the application of some other custom. Several 
writers, of whom the most illustrious were Charles Dumoulin 





1 I may cite the examples in my study of Contracts of Insurance in the Middle 
Ages. 








982 HARVARD LAW REVIEW 


(Molinoeus) and Guy Coquille, expressed new ideas which still 
inspire modern internationalists and elaborated the theory known 
as the French theory of statuts. 

One contemporary of these men was a Breton, Bernard d’Ar- 
gentré. He was the partisan of the ancient theory that laws were 
territorial. Without honor in his own country, his ideas were 
destined to triumph in many foreign lands. This was doubtless 
due to the Thirty Years’ War, which between 1618 and 1648 swept 
across Europe with fire and sword. Many of its consequences are 
interesting in the literature of international law; foremost among 
them all must be the famous work of Grotius. For De Jure 
Belli Ac Pacis is a work of importance not merely in public law. 
More than one question of private international law is dealt 
with in it.? 

But in my judgment still another consequence must be traced to 
this war. The famous treaties of Westphalia, which brought it 
to an end, also granted to Holland an independence of which she 
had been deprived for many centuries. Proud of their recovered 
liberty the Dutch people set out to defend it against every form 
of foreign influence. Animated by this noble thought, the com- 
mentators on the customs of the Low Countries imitated the ex- 
ample of D’Argentré. He had endeavored to make the customs of 
Brittany safe from every exterior influence. They adopted his 
theory and proclaimed the principle of the absolute authority of 
their law and custom over every inch of the territory for which it 
‘ had been made. However, the most illustrious of these men, 
Ulric Huber, and Paul and John Voet, were not content with any 
literal adoption of the ideas of the Breton. They added a new 
element, formulating the theory of international comity or courtesy, 
which has since had such a great success. Not only in Holland, but 
also in England and in the United States of America, we find three 
nations in which this theory is still the foundation of private in- 
ternational law. 

From 1789 to 1815 war in the theatre of Europe was practically 
continuous. Indeed, it was not limited to Europe. And those 
wars exercised a profound influence on the evolution of this branch 





2 For example, the condition of foreigners; the basis of allegiance; whether a man 
can change his country or be without one; the treatment in time of war of enemy or 
neutral merchants. 
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of law. The breaking out of the French Revolution gave the theory 
of nationality an importance in France such as it had never had 
before. It is true that under the Ancien Régime, as I have already 
indicated, they had begun to distinguish the subjects of the King, 
called regnicoles, from those who were not subjects, but from now 
on this distinction became substantial in France. For one thing, 
every citizen was called upon to participate in political life. He 
was an elector. He was eligible to office. Thus it was extremely 
important to know with accuracy what men were citizens. More- 
over, these men were obliged to military service, and the long con- 
flict practically without truces made this burden a heavy one. 
From day to day it became more vital to determine who was 
obliged to military service, and who could claim to be a foreigner 
and escape it. The theory of the social contract, popular with all 
the popularity of its author, resulted in the idea that since govern- 
ment depended on the consent of the governed, nationality was a 
bond which could be dissolved, while the old theory of perpetual 
allegiance led to a contrary result. Moreover, it would follow from 
the theory of the social contract that everyone had a right to change 
his country. And finally the thing most worthy of remark is that 
the new régime abolished all the various customs of the kingdom 
and replaced them by one law, extending over the whole country. 
This immediately produced a profound change in the point of view 
of French tribunals and jurists toward conflicts of law. 

Before this time they concerned themselves principally with 
conflicts between different customs, 7. ¢., within the nation. The 
persons were all French, and the difference was that they were not 
domiciled under the same custom. Therefore it was necessary in 
each case to consider the place of domicile. The situation was the 
same as that today in the United States of America, where the 
conflicts between the laws of different states are very largely re- 
solved by determining the domicile of some party in interest. 

But in the new France all this stopped. From north to south and 
from east to west there was but one law. It replaced the innumer- 
able feudal customs and statutes of the cities of the Midi. It re- 
placed the Roman law wherever that had remained in force. There 
was no longer any opportunity for internal conflicts of laws. Each 
conflict must be between French and foreign law, international in 
its character, and for the solution of which the important thing 
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was not the domicile of the individual, but his nationality — was 
he French or foreign? 

Thus the Code Napoléon proclaimed in its third article as a 
fundamental principle that ‘‘the status and the capacity of persons 
are determined by their national law.”” The armies of our emperor 
carried with them this new theory to all countries, following their 
flags. Most of the nations of Europe adopted it. Mancini made 
himself its apostle, at the same time somewhat exaggerating its 
scope. ' 

The reader will pardon me, I trust, the length of this historical 
exposition. I have desired to point out that in all times a violent 
conflict between nations, although followed by peace, does not 
leave their peaceful relations with any such appearance or sub- 
stance as before. And certainly the same result must follow from 
the present war, since it is the most severe and gigantic which the 
world has witnessed. We may, then, wisely look into the future 
and seek to discover in what ways private international law of to- 
morrow will be different from that of yesterday. 

We know that the present conflict will leave a feeling of hostility 
and distrust between two groups of peoples, and we deduce the 
consequence that the allied nations will be led to exchange new 
favors among their citizens. To me it seems most certain of all 
that each nation will also inflict a rigorous treatment upon the sub- 
jects of those powers which have been its adversaries. This will 
give a new importance to nationality. Precision will be more 
valuable to each individual than ever before. Both the introduc- 
tion of obligatory military service in the countries where it did not 
exist before and the necessity that every nation should have the 
largest possible army will tend to attract the attention of law- 
makers to the necessity of not granting naturalization without 
forethought. Still more, they will distinguish as carefully as pos- 
sible between their citizens and foreigners, and all nations will 
tolerate still less the existence of any individual without a 
country. | 

On the other hand, the problems raised by questions of nationality 
ordinarily difficult to handle will be multiplied and receive infinite 
complication by reason of this great war. For it seems to realize 
the imprecation against Rome which Corneille in his Horace puts 
in the mouth of Camille. ; 
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“May Orient and Occident join forces against her. 
“May a hundred peoples coming together from the ends of the uni- 
verse pass over its mountains and its seas for her destruction.” 


Indeed, on the one side the army of the central Empires which 
invaded Venetia included Germans, Austrians, Turks, Bulgarians, 
and perhaps Greeks. On the other side the Entente has brought 
together on the French front, to assist our soldiers, Belgians, Eng- 
lish, Portuguese, and Americans, and at the same time native troops 
have come from Algeria, Congo, India, and elsewhere. As I walk 
about the streets of the peaceful university city in which I write 
these lines, I meet wounded men who are Russians, Italians, and 
Serbians fraternizing with the poilu. Turkish, German, Bulgarian, 
and Austrian prisoners are working in our countryside and on our © 
wharves, and with them free laborers of every race, negroes, Chinese, 
Annamites, Kabyles, and Spaniards. When peace returns these 
men will not all go home, and among those who do some will take 
home foreign wives. Friendly and commercial relations will have 
been created between them and the inhabitants of the regions in 
which they have lived. They will introduce into their countries 
customs and ideals till then unknown. __ 

What will result from this unheard-of mixture of so many different 
individuals? It is beyond conjecture. It makes one feel like the 
‘artist who, in search of inspiration, might shake up a kaleidoscope. 
Before he applies his eye he cannot tell what he will see.* 

Some problems, however, will necessarily be put before us. On 
these we may now exercise what foresight we have. The task 
before me is to indicate the content of those problems and the 
solutions of which they are susceptible. 


I.. Or NATIONALITY 


In England and in the United States the authors of treatises 
upon private international law put aside the theory of nationality, 
or at the best pay to it but little attention. We in France do dif- 
ferently, and the reason for the difference is that in England and 
America they think of this theory as belonging to public law. But 
I believe our view is preferable. 





3 Mr. R. W. Lee has written very justly: “We are at the beginning of a new age. 
No one can forecast with any certainty what developments even some of us who are 
in the middle life may live to see.” ‘Looking Forward,” 30 Harv. L. REV. 792, 800. 
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Certainly nationality is the bond by which an individual is 
bound to his state. It is equally certain that differences often 
arise betweeen two nations upon the nationality of an individual 
claimed by both. There are many such cases in which the United 
States has taken part. 

But that is rare; the ordinary thing is that a question of indi- 
vidual nationality concerns above all the individual, or at most 
other individuals who have had legal relations with him. All this 
is part of the sphere of private law. No one can successfully deny 
that the individual is much more interested than the nation when 
the question is whether he may be extradited or expelled; whether 

_he must obey particular police measures; whether he can vote or 
_ hold office; or whether he has an obligation to military service. 
There is even less public aspect when nationality is to be deter- 
mined in order to determine capacity to do a legal act, or succes- 
sion upon death, or the extent to which the law of a country 
accords rights to visitors. So it is, if during a suit or upon the exe- 
cution of a legal act one of the parties relies upon an international 
convention and is met by the reply that he is not a citizen of the 
state with which that convention has been made. Finally, when a 
woman is about to marry, it is a matter of the highest importance 
for her to know exactly the nationality of her husband, since 
practically all law imposes it on her. What could be more horrible | 
than the situation of a French woman who at this moment, believing 
that she had married an American, should discover that she is the 
wife of a German ?* 

Can one seriously maintain that in this latter case the problem 
has any aspect except that of purely private international law? 

The theory of nationality presents, it is true, less importance in 
England and in the United States than it does in France. The law 
of the two former countries is still faithful to the application of the 
law of domicile. But it is none the less certain that it is impossible 
to study the numerous problems which private international law 
must solve without constantly striking some question of nationality, 
and it would appear to me that in the future this will be even more 
true than in the past. 





4 T had already written this when the Civil Tribunal of the Seine, by its judgment 
of February, 1917, annulled the marriage contracted since the outbreak of war by a 
French woman with a German who had pretended to be a Frenchman. 
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At the present moment the prohibition against trading with 
subjects of enemy states, which has been imposed upon the sub- 
jects of practically every belligerent, obliges us to inquire exactly 
who are the persons to whom this prohibition applies and against 
whom it has been formulated. 

But when peace comes there are many reasons to believe that 
economic war will follow it. The Entente powers clearly do not 
intend to continue their former generous grant of rights to the 
subjects of their adversaries. And if their plans are carried out, — 
it is clear that in private law it will be even more important after 
the war to know clearly the nationality of each individual. The 
proposed economic policy also shows that beyond the nationality 
of human individuals, that of commercial houses and of corpora- 
tions or associations will require the attention of jurists and of 
lawmakers. 


A. Nationality of Individuals 


For a long time international lawyers have agreed and pro- 
claimed that every man must belong to some nation. Current 
events show that this is a well-founded juridical requirement. It is 


scandalous to see in the belligerent countries the man without a 
country, who leads a tranquil life, notwithstanding the war, or 
even grows richer by it while the citizens of the nation where he is, 
as it were, a guest, are undergoing every sort of suffering. They 
may die to secure a tranquil and lucrative life for such parasites. 
On the other side, these men without a country are a serious danger 
for the nations in which they live. From them spies, incendiaries, 
and all the others needed for dirty work are naturally recruited. It 
is against them that the Entente countries have needed defense, 
not only since the war, but even before it. 

There are, therefore, extremely serious reasons for the contention 
that all legislation should be modified so as to suppress every pro- 
vision by which a person may merely lose his previous nationality. 
Every individual who cannot claim a country of his own must 
accept the nationality of the country in which he resides. This 
measure will have no serious inconvenience, if it is combined with 
a proposal which I shall make later. I shall propose that in the 
future naturalization shall not immediately confer the rights of 
citizenship. 
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Worse than the man without a country is the man who has two 
countries at once. Holy Writ teaches us that one may not serve 
two masters. Surely it is impossible that a man should have for 
two nations at once sentiments which attach him without reserve. 
Yet both these feelings ought to animate every patriot. On. this 
point, also, international lawyers agree and say that no man should 
have more than one country. Recently, it is true, the German law 
of July 22, 1913, called the Delbriick law, has denied this principle, 
_ providing that upon certain conditions a German, notwithstanding 
naturalization in a foreign country, may keep his nationality. 

This opens up a subject supposed to be closed forever centuries 
ago when Cicero said: “ Duarum civitatum civis esse nostro jure civili 
nemo potest.’’® 

But now that this danger is apparent, all nations will in future 
guard themselves against it, and will surely deny naturalization 
to every man who is authorized by his native country to abjure it 
without sincerity. 

This is not the only reform which will be needed in the laws of 
naturalization. Most nations, either through liberality, or through 
the desire to increase the nuniber of their citizens, have been too 
easy in granting nationality. In the United States five years of 
residence are enough. Our French law permits it in certain cases 
to individuals who have lived in France only three years, and in a 
few to some who have lived there only one year. As I have said 
elsewhere ® this is regrettable, and flagrantly inconsistent with the 
principles which legislation like the French applies in the or- 
dinary kind of adoption. All our lawmakers in effect agree and 
declare that adoption should not be recognized except where the 
natural relation between the father and the adopted child which 
would cause the serious sentiment of reciprocal affection has ex- 
isted many years. No principle could be more natural, for it is 
the gravest of decisions to accept an individual in a family to which 
he is not tied by any bond of blood. But is there any less gravity 
in permitting a country to adopt an individual? And does it not 
follow that consent to such an adoption should be given only after 
that individual has clearly and decisively become assimilated? 
And as the true foundation of nationality is the community of 





5 Pro BAzso, XI, 28, note r. 
6 BULLETIN DE LA Société DE LEGISLATION CoMPAREE (1917), 146. 
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sentiments, ideas, memory, and interests gf the men who live and 
die under one flag and defend it when there is need, should we not 
necessarily limit naturalization to those foreigners who after a long 
sojourn in our country may be presumed to have adopted its 
customs, its thoughts, its point of view, and its economic con- 
ceptions? 

If this be sound, the legislation following on the war should re- 
quire three conditions for naturalization. First, the stranger should 
formally renounce all bonds with his native land. Second, he 
should justify himself by a prolonged residence for some such period 
as ten years. Third, his application should be published in the 
newspapers in such a manner as to permit every citizen who saw 
any danger to oppose it, with a proper interval to permit such 
opposition. 

During the war we have learned that many Germans have be- 
come naturalized in neutral countries to make spying more easy. 
My plan would make that more difficult.’ 

This is not all. It is plainly too generous to give an individual, 
who was yesterday a foreigner, upon the morrow of his naturaliza- 
tion every right of a citizen such as natives have enjoyed from their 
birth. Thus I should recommend that in the matter of political 
rights a naturalized citizen should only become entitled progres- 
sively to the privileges of a native. One step in this direction has 
been taken by our French law of nationality on June 26, 1889. A 
naturalized citizen cannot become a member of Parliament until 
ten years after his naturalization. Soon after the elections of 
September, 1889, this was applied in the case of the Irish general 
MacAdaras, who, having been naturalized September 12, 1888 had, 
through financial liberality, secured his election as deputy from 
the Department of the Basses-Alpes. 

The real danger in confiding political functions to a foreigner 
may be shown by two examples:*® 

Louis XVI gave Necker the most extended power. Necker was 





7 42 JouRNAL DU Droit INTERNATIONAL, 39, 52, 274, 622 (1915); 43 Ibid., 378, 
560 (1916); 23 REVUE GENERALE DU Droit INTERNATIONAL PUBLIC, 370 (1916). 

8 The deplorable events of the last twenty years in Russia appear to me to be 
largely caused by the presence of officers, functionaries of every rank, and even 
ministers of state who were of German origin. See CHARLES River, THE Last 
RoMANoF, 106 (Paris, 1917). 
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also one of the first idols of our Revolution. But June 17, 1798, this 
man, once a French minister of state, wrote: : 

“T was born a citizen of Geneva; I remained a citizen by my place 
and rank in the councils of that republic. I remained a citizen of Geneva 
when I represented her at a foreign court, and I showed my intention 
to come to finish my days in my own country when I bought in the year 
1784 my dwelling at the gates of Geneva.” ® 


Although Necker remained faithful to his native city he was an 
honest man. One cannot say as much for the Hungarian adven- 
turer who was naturalized in England under the justly venerated 
name of Lincoln. Trebitch succeeded in being elected to the 
House of Commons, but later he was convicted both as a spy and 
of common crime, and received in the Tower of London the punish- 
ment which every country reserves for traitors. 

We reach, it seems to me, the conclusion that the naturalized 
citizen should only progressively be admitted into the organiza- 
tion of his new country. It would be both prudent and rational 
that the electoral power should be granted only after a certain time. 
An even longer time should elapse before he is eligible to local as- 
semblies, and longer still before he is eligible to Parliament. In the 
same way he should be forbidden to exercise any important func- 
tion in the army, in the courts, or in public administration until 
the period since his naturalization is long enough to indicate that 
he has really broken with his country of origin.’ 

One other measure is needed to supplement those which I have 
indicated. Until the present war broke out, in every country 
naturalization, once granted, was final. The greatest qualification 
of this was in the United States, where, since the statute of June 29, 
1906, a naturalized citizen loses his rights if he is resident in a 
foreign country during the five years following his naturalization. 
Later the statute of March 2, 1907, applied the same rule to one 
who has lived for two years in his native country or for five years 
in any other foreign country." Nothing like this existed so far as 





9 Necker’s letter cited by P. KoHterR, MADAME DE STAEL AND SWITZERLAND 
(Payot, Lausanne, 1916). 

10 The lawyer who was imposed by the German authorities upon the unfortunate 
Miss Cavell, and who defended her in so strange a fashion, was a German naturalized 
in Belgium, named Kirschen. 41 Revue GENERALE DU DrRolT, 283 ef seg. (1917). 

1 E. M. BourcuarD, THE Diplomatic PROTECTION OF CITIZENS ABROAD, 520, 
528, 533- 
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I know in any European legislation, until the law which permitted 
a German to take on a second nationality. - This gave warning of 
a new peril. Such naturalization, if sought with no intent to be 
faithful, might well become a mere tool for a traitor. And this 
caused Articles 7 and 23 of the British statute of August 7, 1914, 
which made it possible to revoke certificates of naturalization 
obtained by fraud and to punish the guilty. Then our French laws. 
of April 7, 1915, and June 18, 1917, granted to our tribunals, in case 
of war, the power to cancel the naturalization of an enemy when 
he had kept the nationality of his former country. These laws are 
a very interesting legislative innovation. Their example should 
be followed. Every country which is jealous of its independence 
and of the value of its nationality as an honorable thing, should 
by law: provide that not only in time of war, but also in peace, 
naturalization might be withdrawn from any person whose acts 
should be declared by the tribunal to be contrary to the sentiments 
which he affirmed when he changed his country, 7. e., acts which 
prove that the change was not a reality. 

Someone will object that in this way the number of men without 
a country will increase, and that this will be contrary to the wish 
which I have expressed above. But the answer is easy. The in- 
dividual from whom a country takes away its citizenship will be 
treated in that country as a citizen of the state from which he came, 
and he will have brought it upon himself by his conduct if he be- 
comes the real man without a country. 


B. Nationality in Commercial Houses 


I have already expressed my views to the effect that every com- 
mercial house ought to be recognized as having nationality. The 
French law, more than a century old, called the law of the 27th 
Vendemiaire in the Year II, in its Article 12 speaks of French com- 
mercial houses, and in current language one often uses the expression. 

In truth, as I have shown elsewhere,” a commercial house has a 
distinct individuality different from that of the merchant who 
presides over it. The proof is that this merchant may disappear 





2 VALERY, MANUEL DE Droit INTERNATIONAL Privé, 891 (Paris, Fontemoing, 
1913); also “Maison de Commerce et Fonds de Commerce,” ANNALES DE Droit 
CoMMERCIAL, 208, 239 (1902). Cf. Cahill, “Jurisdiction over Foreign: Corporations - 
and Individuals who Carry on Business within the Territory,” 30 Harv. L. REv. 676. 
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and the house will remain. He may sell it or buy another and 
carry it on with the first. Such houses can, and generally do, keep 
the name of their founder rather than that of their actual proprietor. 

We should also observe that very often the domicile of a com- 
mercial house and that of the merchant are distinct. The first 
may be, for example, in the city of London properly speaking, the 
second in any part of that immense metropolis or its suburbs. 

These considerations, which I cannot develop here, sufficiently 
indicate that a commercial house, in the same way that it has a 
place at which its business is done and to which its letters go, must 
necessarily also have a nationality. ° 

Since the outbreak of hostilities a much more lively interest has 
attached to this nationality, and as the war has gone on, all the 
nations engaged have forbidden every sort of commercial relation 
with the subjects of their adversaries, have sequestrated their 
goods, and captured their ships and cargoes. But when peace 
returns, it will not be less interesting to determine the nationality 
of commercial houses. If economic war follows, each side will 
endeavor to injure the other as much as possible by imposing 
burdensome commercial restrictions, and thereupon it will be most 
important to know what commercial houses are subject to such 
restrictions. 

The determination of the nationality of commercial houses is 
therefore, as it seems to me, one of the necessary things to be done 
after the war by the lawmakers of every country. How shall they 
deal with this problem? I have already indicated in the passage of 
my Manual which I have cited, that it should be done by giving 
the nationality of the country where the house is established with- 
out reference to that of the merchant.” 

I see easily enough that this will bring upon me indignant pro- 
testations. Perhaps they will cease when the following considera- 
tions have been weighed. If one admits the theory which is the 
point of departure of my observations, if one admits that every 
commercial house has a personality of its own, one is obliged to 
recognize that the cause of that personality is the circumstance 
that the commercial house is something different from that of the 
person of the merchant. Just as a royal house is composed of 
members of the royal family and also their suite, so a commercial 


18 Supra, note 12. 
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house includes both the merchant and his employees. By reason of 
the presence of the latter the merchant can die or retire and the 
house will keep on. They then are part of this life as much as he 
is, and if, in determining the nationality of the house, we care about _ 
the nationality of its members, the agents, as well as the principal, 
are material. Plainly enough there are insuperable difficulties in 
the way of making the merchant’s nationality the test. 

But suppose we should be content with that test, other practical 
difficulties would be inevitable. Everyone who did business with 
the house would have to know the nationality of the merchant. 
This is in no way a patent thing. The name may be misleading. 
The merchant may be Dupont and from the United States, or 
Mayer and the descendant of an Alsatian who chose to be a French- 
man. Hence the need of the black list by which the states at war 
advertise those houses which are with the enemy. 

No such difficulty can arise if the nationality of each house of 
commerce depends upon its place of business, as, for instance, Paris 
or New York. And this is just and necessary. How can we admit 
that two commercial houses in the same city, in the same business, 
side by side, should differ because one belongs to an English mer- 
chant and the other to a German? Think of the complications 
which would follow, and following on them the lawsuits. Another 
thing seems to me of decisive importance. No commercial house 
can go on and do business without causing numerous debts to 
arise from its transactions. It must equally follow that among its 
creditors will be many domiciled in the country where it does 
business. Very likely that will be the case with all. Now can it 
be possible that the rights of these creditors should depend on the 
nationality of their debtor? That the creditors of the German and 
of the Englishman, whom I have imagined, should receive dif- 
ferent treatment? Perhaps one would be declared bankrupt and 
the other not, under similar conditions, or if both were bankrupt 
the rights of their creditors might be different. Thus we see in a 
true light the just and practical reasons which make it necessary 
that every commercial house should follow the rule of immovable 
property and should necessarily obey but one law, the territorial 
one.!* 





14 The French law of July 15, 1880, has applied this principle. It requires a li- 
cense fee from every person who comes into France to secure orders for houses of 
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Should it further follow that the nationality of the merchant 
should have no effect? That a German house in France should 
receive the same treatment as a French one? Certainly not! The 
_ analogy which I have just indicated between real property and 
business houses will show us what should be the influence of the 
merchant’s nationality upon the legal standing of his house. 

The house in which I live and which belongs to me adjoins a 
house belonging to a Spaniard. Nevertheless, both are subject to 
the same French law. It determines for both how they can be 
mortgaged and let and the rights of those who hire them. This is 
so because it must be so. The other thing would be anarchy in 
social relations, if anyone who had to deal with a landowner must 
investigate even the suspicion that he was a foreigner. 

But let us suppose that the owner of one of these two houses 
should die without a will. To know how the house will descend 
we may need to consult either the national law of the deceased, or 
that of his last domicile. Should war break out between France 
and Spain, then the Spanish house might be seized and sold, while 
I should continue in the free enjoyment of mine. 

It is easy to perceive that among the rules of law applicable to 
any piece of property some must necessarily be laid down by the 
country in which it exists, and must be identical with those appli- 
cable to other property in the country. But there are others which 
may be determined by the nationality or the domicile of the owner. 
These latter include those which relate to his family and to the 
inheritance from him. And they also include those which consider 
the extent of the right which local law grants to a foreigner. 

Therefore, when we are dealing with a commercial house estab- 
lished in France we shall find it necessary to say that it is a French 
house, even if it is the property of a stranger, and the result will be 
that by applying the law of its sétus it will have the same duties 
and rights as any other French commercial house. Thus it will 
pay the same taxes.” Its responsibility for its obligations must 





commerce in foreign countries, provided that in the foreign country French commer- 
cial travelers are subjected to a similar tax. Observe that it is the nationality of the 
business house, determined by its place of business, which this law makes applicable. 
How absurd it would have been to consider the nationality of the commercial traveler 
or of the merchant whom he represents! 

% Certain Spanish merchants established in France claimed that the French- 
Spanish Convention of February 6, 1882, exempted them from the war-profits tax. 
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be that of articles 8 to 17 of the Commercial Code. If it stops 
payment it must be declared bankrupt under the conditions and 
with the consequences provided by the Code. On the other hand 
it will be entitled to undertake every kind of commercial operation, 
to sue and to be sued, and to have its trademarks and its patents - 
respected exactly as if its owner were French. 

But on the other hand the nationality of the owner of the house 
would have a bearing in every case where French law was intended 
to rule rather the foreigner in France than the property which he 
owned. Thus a Frénch business house owned by a foreigner would 
not be able to own a French ship, since the law of June 11, 1845, 
provides that every ship under our flag must belong to French 
citizens at least up to half its value. And the purpose of this law 
was that no stranger should be able to control either directly or 
indirectly the portion of French territory afloat which is called a 
ship. Another application of the same idea arises when in the course 
of a suit the stipulations of an international convention are in- 
voked in favor of a business house belonging to a foreigner. If we 
should refuse that, the tribunal would deny the very benefit which 
the treaty provided for. And our present state of war enables us 
to cite other cases in which certain measures reach a foreigner, 
striking through the shield of a business house. A notable case is 
prohibition against trade with the enemy. During peace the house 
of Schwartz Gebriider at Barcelona carried on business with 
France on the same terms as any other Barcelona business house. 
But from the day of the outbreak of war the French government 
forbade the conclusion or execution of any business with enemy 
subjects. Hence this Barcelona business house became subject to 
a different rule, since otherwise the object of this measure would 
have failed. That object was to prevent the central powers from 
profiting through the medium of French citizens. Correspondence, 
which might be utilized by, the German spy system, was also an 
object of this legislation, and it would not be prevented unless 
such a measure were effective. The sequestration of enemy prop- 
erty likewise must extend to business houses in France, but here 





This pretension was denied by the revenue authorities. Competition between French 
and Spanish would be impossible if in the same commerce on the same territory 
the latter were excused from paying a war-profits tax of from fifty to sixty per cent 
and the former bore such a burden. 
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we find a particularly interesting manifestation of the duality of 
the merchant and of his house, which I am endeavoring to illumi- 
nate by these comments. Notwithstanding the sequestration of 
the merchant’s property, the house keeps on in business with the 
' permission of competent authorities. If they think it is for the 
public interest or the national defence, or for the good of its French 
employees or creditors that it should remain active, there is no 
interruption. But of course the profits of these operations cannot 
be remitted in any way. 

And finally I foresee much criticism which is likely to be directed 
against these ideas. I am the first to admit that they are somewhat 
confused and well open to discussion. Nevertheless I shall be 
satisfied if my formulation calls the attention of jurists to what I 
deem to be an important question. And I expect discussion and 
light from them, and I especially hope for some decision or result 
upon the question of whether the different nations will be driven 
to recognize that commercial houses have a nationality of their 
own and to decide upon its terms and limitations. 


C. Nationality of Associations 


The reader may think that I have given too much time to the 
nationality of commercial houses. My first excuse is that the 
subject has scarcely been heretofore considered. My second is 
that it helps largely in the solution ‘of the next question, which 
has been the subject of many studies in all countries, namely, the 
nationality of commercial associations.’” 

At this moment the question is particularly before us, for in 
each belligerent country it is necessary to find out what associations 
may be traded with, what may have their property sequestrated, 
which ones may sue, and which may have their property captured 
upon the sea. 





16 Note by translator. Professor Valery uses the word Société to embrace both 
corporations and less definite personifications. It is here translated “associations.” 

17 J. BAUMGARTEN, INTERNATIONAL RELATIONS OF CoMPANY LAw; INTERNATIONAL 
Law AssociaTIon, 28th Report, 246 (1913); J. H. Hogg, 31 L. Quart. REV. 170; 
Lyon-Caen, 44" JOURNAL pU Droit INTERNATIONAL, 5 (1917); Pic. [bid., 841; D’Amelio, 
Ibid., 1224; Tchernoff, Revue PoLiTiqQuE ET PARLEMENTAIRE, July 10, 1916; Landry, 
November 10, 1916; Thaller, Jbid., September 10 and October 10, 1917; 28 Harv. L. 
Rev. 335; Albert Wahl, 37 Journat pes Soctétks, 153 (1916); Lyon-Caen, Landry, 
Rousseau, Barrault, BULLETIN DE LA Société pe Lf&cIsLATION ComPAREE, (1916) 
405, and (1917) 57 and 125. 
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But in times of peace the nationality of associations is none 
the less important. We must consider it when we determine how 
one can be created’ orscan change its constitution, when we consider 
the extent of its capacity, and of its rights, its taxes, and the con- 
cessions which it may obtain. 

Simply to enumerate these things shows that we must in every 
country establish a distinction between domestic and foreign as- 
sociations. Some jurists of great standing refuse to recognize that 
these things may have nationality. They base this upon the idea 
that nationality necessarily implies affection, the sentiments of an 
individual toward his country, those which come from his birth, 
his education, and his family ties. They argue that nothing of this 
sort is true of an association. 

But this is the reverse of convincing, for the conception of na- 
tionality upon which it is founded is distinctly contradicted by the 
reality. Take the case of Greeks and Armenians who are subjects 
to the Ottoman Empire. That controls their citizenship, but they 
have with that state no connection of race or sentiment. The 
truth is that citizenship in the legal sense is nothing but the bond 
between a person and a state. This bond may exist between a 
fictitious person and a state. The best proof of it is that from the 
earliest days of shipping, every ship has had its nationality. It is 
true that a ship is not a fictitious person, but nevertheless it has 
individual character, its own organization and life, and has pro- 
found resemblance to legal persons. It has a name. It is domiciled 
at its home port. Why then should we be surprised that it has 
nationality? I need not add that it must necessarily belong to 
some nation, for that point cannot be contested. 

In the same way, and for like reasons, every association must 
have a nationality. The sponsors of the contrary opinion have to 
admit this, for one sees that they are willing to set up among as- 
sociations distinctions which cannot be explained except by a 
difference between citizens and foreigners. 

But I go further and say that to deny that a fictitious person can 
have a nationality would be to deny that Paris is French. And 
can you deny that the University of Oxford and that of Cambridge 
are English? 

We must, therefore, follow the common opinion and recognize 
that commercial associations have a nationality, but the applica- 
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tion of this fundamental idea raises two questions with which I 
believe the law will be much concerned when peace returns. They 
are the following: . 


1. Are all commercial associations capable of having a nationality? 


2. How are we to determine the nationality of commercial asso- 
ciations? 


1. Surely a great progress would be realized and in the future 
many difficulties would be removed if on either or both of these 
questions the lawmakers could adopt uniform rules. . 

Can all commercial associations have nationality? I answer 
that nationality is an attribute of persons, and therefore the ques- 
tion obliges us to inquire what associations have a legal personality. 

On this point the French theory, at least that of the French 
courts and of most French jurists, is simple. We think that all 
commercial concerns are legal persons. On the contrary there are 
other countries, of which England and the United States are 
examples, where a distinction is made. 

Our associations en nom collectif or in commandité correspond 
to the partnership of English law which then draws a sharp line 
between them and what we call associations with capital or with 
shares which are called corporations in America or limited com- 
panies in England. These countries give legal personality only 
to this latter class. 

This difference between the laws causes serious difficulties in 
international relations. We ought to get rid of it now that we are 
likely to have closer relations among those whom the war has made 
allies, and I submit that it should be removed through the adop- 
tion of the French system. If I express this opinion I feel sure that 
I do not do it as a chauvinist. Rather I have the profound con- 
viction, held for a long time, that this system is required both by 
scientific and by practical considerations. 

Take the first of these considerations. Any cursory observation 
requires us to admit that in mathematics the whole is the sum of 
all the parts. A added to B is the same thing as A and B. But in 
every other science the contrary is the case. If I draw a triangle 
or a square it is a different thing from the lines which form it. If 
we mix nitrogen and oxygen in certain proportions we have air. 
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Air in its turn is colorless, but the terrestrial atmosphere is blue. 
Water is colorless in itself, but the seas and oceans are green. 

Turn from the physical'world to the social, and we find the same 
thing. We speak of the passions of crowds, the crimes of mobs, 
the psychology of the crowd. We recognize that the assembly of 
individuals has itself passions, can itself commit crimes, has a 
psychology of its own. But there is a much greater reason if we 
substitute for a crowd, which is an amorphous thing of chance and 
without duration, an association of merchants. Here we are in the 
presence of a crowd of men which has been carefully organized by 
a contract. It has purpose, also duration. Thus it necessarily 
follows that this group of men has wishes and needs of its own, 
distinct from those of its members. It can act like a physical 
person. We should remember that the word itself, persona, had 
its first use in designating the mask with which actors covered 
their head and through the opening of which their voices issued 
with greater force. That was the reason why the Romans turned 
this word to use concerning every one who appeared upon the 
judicial stage, that is to say, every one who had rights and obliga- 
tions, who appeared in the making of contracts, or as a party to 
a suit. The slave had no family, no nation, no domicile distinct 
from his master, no property of his own, but he was a person. 
And the converse follows, that from the moment when an asso- 
ciation through its organization and resources can have property 
and residence, agents who can deal in its name, business affairs dis- 
tinct from those of its members, it becomes one of those persons 
whose reciprocal relations are the object of the science of law. We 
must recognize that it is legally a person, and we must do that 
whether or no we establish the distinction in use in England, in 
the United States, and in Germany, between simple associations 
of persons and corporations with capital. That distinction should 
disappear. _ 

Indeed, no matter which of these associations we consider, we 
shall find that it has the same quality of difference from and may 
have the same antagonism to its members. Also if we seek for the 
reason why in these particular countries these two sorts of asso- 
ciations are treated differently, we shall find that there is none 
but the historical. In the centuries which have passed, com- 
panies were created by royal charters. These authorized the for- 
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mation and granted the legal existence. Another historical reason 
| is that in all European countries the Roman law has played a 
large part in the creation of the rules which govern associations. 
Now there were in the Roman law only certain great associations. 
These were similar to the great companies of early English law. 
There were companies which farmed the taxes, others to develop 
the public lands and mines, still others with great concessions 
from the state. It was these which Roman law recognized as 
moral persons. 

If this is true it is clear that the distinction which I am criticiz- 
ing rests upon no sound foundation. Practically everywhere asso- 
ciations may be freely formed to-day. It is no longer necessary to 
apply to a king. On the other hand, it is neither exact nor true to 
say that the Romans got on without giving personality to simple 
- associations. There is an economic need, and it would be surpris- 
ing indeed if, with their sense of what is practical, the Romans did 
not try to satisfy this need. Let me state the procedure by which, 
as I think, they accomplished the result. 

In Rome the capitalists rarely did business together under their 
own names. They generally preferred to entrust to one of their 
slaves capital with which he was to undertake, for their gain, 
commercial or industrial operations.'® But if there were to be 
important operations, either of long duration or with risks which 
it was desirable to avoid, there was a definite advantage that they 
should not be undertaken by single persons. Then two or more 
free citizens would create a company and buy one slave and sup- 
ply him with capital to which each one of them contributed his 
portion. With this capital the slave would do the business directed 
by his masters. In this way gains and losses would be divided be- 
tween them in proportion to their respective properties in the slave. 
But the most interesting thing is that he borrowed from them a 
legal personality which was lacking in himself, could make con- 
tracts in their name, sue and be sued, and figure in every legal 
transaction. Thus, in consequence, the Romans were able to 
realize an association invested with the same qualities as that which 
the French law deduces from legal personality. 





18 One will find the references to the texts on which I have built up this theory in 
my article “Maison de Commerce et fonds de Commerce,” XVI ANNALES DE Droit 
CoMMERCIAL, 209, 225 (1902). 











THE WORLD WAR IOOI 


This excursion which I have taken into history has other value. 
It shows that in all eras of advanced civilization there has been a 
need that commercial associations should have such personality. 
Thus it would seem to me that there should be no serious obstacle 
to my plan. The British Empire and the great American Re- 
public might well consent to give the advantages of personality 
to all associations, and might well suppress their distinction between 
partnerships and companies or corporations. This would remove 
a source of difficulties between French and Anglo-Saxon laws, and 
would also simplify the problem of nationality of associations. 

2. This problem I now take up. There is none which has greater 
present interest. 

For a long time the importance of giving precise nationality to an 
association has been recognized. We must note this fact to know the 
law which governs the extent of its capacity and the conditions under 
which its members came together and under which it exists, before we 
can apply the differences which may have been established between 
domestic and foreign associations. What shall be our criterion to 
distinguish between these two categories? Some authors have 
proposed to take into consideration the nationality of the asso- 
ciates. Others wish to give the association the nationality of the 
country where it has been organized. According to a third system 
it should follow the nationality of the territory on which we find 
its commercial, industrial, or agricultural establishment for which 
it exists. But the most generally satisfactory theory, and to my 
mind the best in law, attributes to the association the nationality 
of the state in which it has its principal place of business or siége 
social.!® 

The siége social is the place which one might well call the head 
of the society. Thence go forth the orders to which its different 
organs are obedient. Thither should be addressed all communi- 
cations which have to do with its general direction. No association 
can have more than one such head, although it may possess estab- 
lishments in many countries. On the other side, if we should admit, 
as I think we must in these times of liberty, that every individual 
has the right to use the nationality which suits him best, the theory 
which makes the nationality of an association depend upon its 





19 T have summarized in my MANUAL OF PRIVATE INTERNATIONAL LAw, § 896, 
the diverse theories which have been proposed on this point. 
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head place necessarily respects this principle and conforms to it. 
Each association, then, is free to establish its head place where it 
will, although it may be obliged to establish its center for doing 
its business wherever that business is to be done. Is it not legiti- 
mate and natural that a society founded by Frenchmen with 
French capital in whole or in a large part with French associates, 
which desires to develop a mine in Russia, or build a railroad in 
China, or own a sugar plantation in Brazil, should be French and 
recognized as such upon the sole condition that it should establish 
its head place in France? Why should it be, according to these 
examples, Russian, Chinese, or Brazilian? 

Every other solution would be both contrary to reason and con- 
trary also to the will of those interested, which should be respected. 
It is therefore not surprising that in recent years in all countries, 
courts and jurists have declared for this view. Shortly before the 
world war the sentence of arbitration given at The Hague in 
the controversy between Italy and Peru upon what was called the 
“A ffaire Canevaro”’ made the nationality of an association depend 
upon its head place.” In the same way the International Con- 
ference upon the law of the air, which met at Paris in May, 10911, 
inserted in its project for a law, an article saying: “If the aéroplane 
belongs to an association the nationality shall be determined by 
the head place of that association.” 

This theory seemed at one time well established. But, like many 
others, it has lost ground during the gigantic battle of the last four 
years. That great conflict has shown us the danger to a nation at 
war which arises from the presence on its territory of associations 
which have taken its nationality but which obey orders of an enemy 
ruler, and which, obedient to those orders, may and do commit 
sabotage in munition factories, interfere with supplies, establish 
on their real property works needed for the operation of an army 
of invasion, and utilize this same property as a place from which 
to attack railroads, military works, and factories engaged upon 
national work. The great world conflict has equally thrown light 
on the obstacles which stand in the way of the application of meas- 
ures taken against enemy acts. Associations under which enemies 
may hide are a most serious obstacle to such measures. Even be- 





20 De Boeck, “L’Arbitrage Canevaro,”” REVUE GE£NE£RALE DU Droit INTERNA- 
TIONAL PUBLIC, 317, 354 (1913). 
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fore the war, indeed, the existence of these associations with a 
nationality different from that of their members had commenced 
to occupy public opinion. In many countries people were deeply 
moved when they saw some powerful German company sending 
out, it might be everywhere, affiliated companies which adopted 
the nationality of the territory to which they went. These en- 
joyed all the advantages given by the law of that country, and were 
really the tentacles of a sort of colossal devil-fish which, operating 
from Berlin or from Frankfort, reached out around the terrestrial 
globe. In France, a project for a law was presented in 1913, to the 
Chamber of Deputies, by M. Joseph Denais, intended to prohibit 
every association which was affiliated with a foreign concern, and 
which did not have a majority of French associates, from using in 
any way words which indicated that it was a French company. 

When peace comes the interest in the subject of which I have 
been speaking will be even keener than now. As I have suggested 
and as most theories agree, the war will continue as an economic 
war. Each nation will be obliged to look out sharply for its own - 
interests against the appetites of those who are on the other side 
today. That is one reason; but, moreover, the war itself has cast 
new light on the astuteness of Germany, and the means which she 
uses to get her grip upon industry, commerce, and navigation 
throughout the world. 

She nearly succeeded. She would have succeeded if her own 
megalomania had not brought on this outbreak. It came because 
she believed herself invincible. We must take care that she should 
not make the same attempt again. 

This puts before us the question whether we ought not to abandon 
the current theory and adopt in its place a different one, — one in 
which the nationality of a country should not be granted to an 
association until it should have something more than its head place 
in that nation. Should we not require that it should be composed: 
in whole or in large part of citizens of that country? 

I do not think so. We ought to mistrust these decisions which 
we are apt to make rapidly under the influence of our sentiments 
of the moment, or of some extraordinary event, before we suffi- 
ciently reflect on the resulting inconvenience. Suppose we should 
limit the nationality of associations in this way. Then consider 
what difficulties it would raise’ under circumstances such as these.. 
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Suppose that Jacques, a merchant in Marseilles, associated him- 
self with Pietro, an Italian. Then suppose, Jacques having first 
associated himself with his own compatriot, Jean, one of them re- 
tires and sells his interest to Pietro. Suppose Pietro, after the 
death of his partner, goes on in business with William, a new and 
English partner. We should first begin by observing that if the 
different partnerships thus supposed are refused any French char- 
acter, it would follow that neither their constitution nor their 
workings would be subject to French laws. But then we should 
meet with two consequences absolutely outside of practical con- 
ditions. One of these would be the practical impossibility of know- 
_ ing with any reasonable certainty the law that would apply to a 
simple association composed of persons of different nationalities. 
The other would be the difficulties which third persons would have 
if they tried to deal with a simple association governed by a foreign 
law. Think of what would happen in the case supposed, if a con- 
tract was governed by a different law according as to whether it 
was the partnership of Jacques and Jean, or the partnership of 
Pietro and William, which made the contract! We might well 
suppose that these two partnerships were established not merely 
in the same country, but in the same city, in the same street, in 
the same building. 

There is only one way to get over difficulties of this kind, and 
that is to forbid the formation of associations which have foreigners 
among their members. Need I say that such a remedy is entirely 
inapplicable at a time like ours? It would abolish the particular 
evil in an absolute manner, but think of its effect on commercial 
relations at their present stage of development, and in view of the 
way in which they deserve to be encouraged! , 

Similar objections of equal gravity may be urged against ap- 
plying any such rule to associations with shares or capital stock. 
Some of these laws propose that all the managers, or at least the 
majority, should be citizens. Others add that shares can belong 
to foreigners only within certain limits. Some, further, say that 
bearer securities can no longer be permitted; but why should we 
not expect that any such measures would be evaded by foreign 
capitalists who would use what we call “straw men”? We may 
say with reasonable certainty that this would be bound to happen, 
and if it should, the situation would be made the worse by any such 
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laws. Certainly it is better to know the truth and know one is 
dealing with a foreigner, and have a chance to suspect him of any 
hostile intention. That is preferable to dealing with a fellow- 
citizen behind whom an enemy is hidden. 

I go further and say that the different measures which have been 
proposed with the idea of modifying the present situation about 
associations with capital stock and shares would all cause grave 
inconvenience. They would unavoidably injure in a substantial 
manner the economic interest of the country which put them into 
force. For nations need one another, and that truth is plainer to- 
day than ever before. Often a foreigner, by the ideas which he 
brings with him, by his scientific or practical knowledge, plays a 
fertile part in the country to which he goes, and thanks to such 
men very useful enterprises may be started and developed. They 
may even cause the most important increase in general wealth. It 
is also often true that a foreigner contributes to the growth of 
general wealth by the capital which he invests in some commercial, 
industrial, or agricultural establishment. Is it not both important 
and dangerous to deprive such elements of their fertility? One 
may compare them to the pollen which, carried by the wind, often 
fructifies the flowers of a tree previously barren. 

Now this is not mere theory. The proof is in a well-known bit 
of history. At the end of the French Revolution the different 
Assemblies which governed France were inspired by the philan- 
thropic and humanitarian ideas of Rousseau, Voltaire, and other 
contemporary philosophers. We suppressed practically every dif- 
ference which existed under the Ancien Régime between French- 
men and foreigners. Abuse and inconvenience swiftly followed, and 
caused a reaction. The Code Napoléon reflected this, and at least 
on one point the reaction went too far. Articles 726 and g12 de- 
cided that in the future a foreigner could not inherit in France, he 
could not take by a gift or legacy or through intestacy. 

The consequence was immediate. After Napoleon had fallen 
and peace had come, all Europe went to work to cure the evils 
caused by war. Foreigners, and particularly Englishmen, who 
would otherwise have come to exploit the natural wealth of France, 
to open houses there, or to set up banks, declined to do so because 
of their very natural fear that when they died their heirs would 
take nothing and the state all. That was the more injurious be- 
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cause at this very moment the invention and the first improvement 
of the steam engine was beginning to cause a revolution in the in- 
dustrial world: And so the French government almost without 
delay recognized the errors of the authors of the Code, and ended 
them by the law of July 14, 1819. 

_ Likewise, if a country under the effect of current events should 
put burdensome restrictions on associations composed in whole or 
in part of foreigners, that country itself would suffer and in a very 
few years would be driven to a greater liberality. 

Shall we conclude, because of these arguments, that we must 
bear all the inconvenience and all the danger which may be caused 
by the existence of such associations, that we should not seek a 
remedy of some kind? Surely not; but my view is that we ought 
to seek the remedy by and through the theory of the personality 
and the nationality of associations. 

Under this. theory commercial houses are assimilated in a general 
way to natural persons. It should then be easy to establish be- 
tween commercial houses distinctions analogous to those which 
exist between persons. I have suggested above an idea which is 
already being carried out in part by legislation, that in dealing 
with political rights there ought to be a difference between natural- 
born citizens and those who are naturalized. The first have but 
one country and it has their entire allegiance. They are naturally 
qualified for plenary rights. The second, no matter how sincere, 
may well be presumed to have in the bottom of their hearts some 
attachment for their native land. I have inferred from that that 
they should be admitted only progressively and from trench to 
trench into the fortress of political rights. 

Now I should make a similar distinction between associations 
entirely composed of native citizens and capital on the one hand, 
and those which have some foreign element on the other. If 
such distinction were made it should bring with it the following 
consequences. 

From the point of private law there is no inconvenience in apply- 
ing the same rules to native-born and naturalized citizens, to purely 
domestic associations and those with some foreign element. This 
has some substantial advantages. The security and rapidity of 
commercial operations, for reasons which I have already set forth, 
seem to require that all associations within a country should obey 
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the same law. Otherwise we should have complications, difficulties, 
and law suits for no good purpose whatsoever. 

Next, as the existence of every commercial association necessarily 
pre-supposes the existence of a commercial house ruled by it, if we 
give the business the nationality of the country in which it is 
established, it is natural that we should do the same with the 
association. 

But apart from private relations, each association has certain 
relations with the state in which it does business. These affect the 
public interest, and here we are dealing with a different situation. 
Just as I propose that the extent of political rights granted to 
naturalized citizens should be limited, so I express the hope that 
in this aspect and dealing with these relations, every association 
which has any foreign element should be subjected to certain 
limitations. 

The laws of some countries have already commenced to operate 
along these lines. In France, for instance, the Law of April 7, 
1902, declared, although somewhat indirectly, that in the future 
every association which owned a French ship must not only have 
its head place in France, but also a French president, a French 
manager, and a board of directors with a French majority. This 
rule was later extended to the Bank of Algeria. A century before, 
the Law of the 24th Germinal in the Year XI, which established for 
the first time the privileges of the Bank of France, forbade for- 
eigners who should own shares to vote in its meetings. 

At the end of the year 1916 there was founded in Paris a national 
company for dyes and chemical products, the object of which was 
to compete against the German industrial monopoly in things of that 
sort, and to use, when peace should come, the factories which have 
been built up during the war for the manufacture of explosives. 
Now in order to secure the return of these factories to their first 
use, if necessary, also to prevent the acquisition of control over 
them by foreigners seeking to reéstablish the monopoly, the 
Minister of War would not consent to turn over the factories of 
explosives to this company except on condition that it insert in its 
articles clauses establishing that the shares should be inscribed 
in the name of their owners, that they should not be transferable 
except with the consent of the directors, and that the directors 
might refuse their consent without assigning any reason. Other 
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clauses provided that the entire management should be by native- 
born French citizens, and that the appointment of the general 
manager should be subject to the approval of the Minister of 
War. 

It seems to me that this is the sort of condition which each nation 
should impose upon those associations whose operations might 
be contrary to the public interest. Among such are. shipping 
companies, railroad companies, those which -construct fortifica- 
tions or make munitions, insurance companies, bankers, mining 
corporations, and all associations which include among their 
properties ownership of land in the neighborhood of frontiers or 
coasts. 

But I do not think even this would be a sufficient protection. 
As I have already said, we may well expect that foreigners who 
wish to control our commerce, our industry, and points of stra- 
tegic importance should seek their ends through men of straw. 
Their intermediaries might satisfy all the conditions which the local 
law could impose on managers or shareholders, but they would be 
none the less people who merely shielded the really dangerous 
persons who controlled them. 

The way to overcome such a danger is likewise suggested by the 
comparison I have already made between the nationality of asso- 
ciations and that of individuals. In my former comparison I 
showed the justice of the recent measures by which one who no 
sooner becomes a citizen than he shows himself unworthy may 
lose his rights. 

Now associations which merely borrow their nationality, which 
merely cover foreigners in a way which causes danger for the 
country in which they are organized, should receive similar treat- 
ment. We have a theory of French law adequate for this subject. 
I do not know whether there is any corresponding theory in Eng- 
lish or American Law. I refer to what we call the theory of prete- 
nom. It may well be applied here. 

A prete-nom plays a part in a legal act in which he appears to 
be interested, but in reality the act interests only one or more other 
persons who wish to hide their personality behind his. If this 
maneuver has been employed in fraud of the law or to injure the 
rights of a third person, anyone interested may denounce the trick, 
require that the name of the persons truly interested shall appear 
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in the transaction, and even demand in court the rescission of every- 
thing which has been done in favor of such persons.” 

By virtue of this theory as applied to the present matter per- 
mission should be given to the representative of the state, or even 
to every citizen, to pull off the mask behind which the foreigners 
hide themselves to accomplish those things which they could not 
do directly. And when it has been shown that an association is 
nothing but a fraudulent facade, used entirely for the execution of 
such a pernicious design against the public interest, a decree of 
nullity should be pronounced against the association. 

French Law already contains the application of this idea. The 
statute of July 1, 1901, of associations, says in its twelfth article: 


“Associations composed in the larger part of foreigners, those which 
have foreign managers, or which have their principal seat in a foreign 
country, if their business is of such a nature that it falsifies the normal 
conditions of the market for securities or merchandise or is a menace 
to domestic or foreign security of the state, may be dissolved by a de- 
cree of the President of the Republic.” * 


A like measure with slight difference should be applied to com- 
mercial associations. The courts should have power to dissolve 
them when it is established that they are really composed of for- 
eigners, and that their existence menaces the domestic or foreign 
interests of the state or its credit, perhaps even its citizens. More- 
over, this is a case where the same principle which is admitted to 
fix the nationality of associations ought to lead to this result. 
When we have agreed to make nationality depend upon the place 
where the head place of the association is established, would it not 
be logical to consider an association to be German, even if organ- 
ized in France, and with its head place there, when it is really sub- 
servient to an association in Berlin? In other words, is it not true 





*1 The law makes an interesting application of this theory in the case of the inter- 
position of a nominal legatee. For instance, where a legacy is given to someone whose 
entire réle is to see that the liberality reaches another person who would not other- 
wise be able to receive it. Take for instance our law which makes void any legacy 
given to the doctor who has attended the testator in his last sickness; such legacy is 
void even if it is given to the wife or children of the doctor, and they are presumed to 
be the mere “interposing persons.”’ (See Articles 909, 911, of the Crvit Cope.) 

* In French Law the word association has a technical meaning and refers to all 
societies which are not organized for profit; for instance, scientific or philanthropic 
societies, and it is in this sense that the word is used in this statute. 
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that such an association really has its head place in Germany? It 
is the point from which orders are issued, to which the French asso- 
ciation gives its obedience, and the place to which profits go when 
they are realized, which should determine the result.” 

(To be continued.) 


Jules Valery. 


UNIVERSITE DE MONTPELLIER, 
FACULTE DE Drolt. 





% Translated by Richard W. Hale, Boston. 
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JupiciAL ADMINISTRATION IN THE FEDERAL Courts. — In the 
National House of Representatives a bill (H. R. 9354) has been intro- 
duced, providing as follows: “Be it enacted, etc., That hereafter in any 
cause pending in any United States court, triable by jury, in which the 
jury has been impaneled to try the issue of facts, it shall be reversible 
error for the judge presiding in said court to express his personal opinion 
as to the credibility of witnesses or the weight of testimony involved in 
said issue: Provided, That nothing herein contained shall prevent the 
court directing a verdict when the same may be required or permitted 
as a matter of law. 

“Sec. 2. That the judge of the court on the issue of law involved in 
said cause shall be required to deliver his charge to the jury after the 
introduction of testimony and before the argument of counsel on either 
side, and where requested by either party said charge shall be reduced 
to writing: Provided, however, That in United States courts sitting in 
States in which the law permits the trial judge to deliver his charge after 
argument of counsel, such procedure and practice may be followed by 
the trial judges in United States courts sitting in such States.” 

This bill has been favorably reported by the Judiciary Committee of 
the House. In the report, in which all the members of the committee 
concur, it is said that the expression of his opinion by a trial judge is 
“a clear invasion of the province of the jury, and therefore a flagrant 
usurpation of the prerogative of the jury to weigh the evidence.” This 
is a great mistake. The history of trial by jury tells a different story. 
At common law it was always within the province of the judges to assist 
the jury by the expression of their opinions. Professor James Bradley 
Thayer, the greatest authority upon the subject of jury trials which 
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this country has produced, has said: “It is not too much to say of any 
period, in all English history, that it is impossible to conceive of trial by 
jury as existing there in a form which would withhold from the jury 
the assistance of the court in dealing with the facts. Trial by jury, in 
such a form as that, is not trial by jury in any historic sense of the 
words. It is not the venerated institution which attracted the praise 
of Blackstone and of our ancestors, but something novel, modern, and 
much less to be respected.””"1 Indeed it may well be doubted whether 
the provisions of the bill are not violations of the Sixth and Seventh 
- Amendments to the federal constitution. Trial by jury does not mean 
trial by twelve laymen with unlimited power; it means trial by judge 
and jury. To allow the jury to invade the province of the judge is 
to deny the right to trial by jury.? 

A number of states, particularly in the South and West, either by 
statute or decision or constitutional provision, have adopted one or 
both of the provisions of the proposed bill. But these are matters re- 
lating to judicial administration, to the conduct of the trial; and in 
these matters the federal courts are not required to conform to the 
state practice.‘ 

There is a popular idea that the more the power of the jury is extended, 
the more democratic an institution a trial becomes. This is not so, if 
democracy means equality before the law, if it means equal justice for 
all. The jury cannot act without some expert assistance. The only 
experts present in the court room are the judge and the contesting 
counsel. The more the power of the judge is weakened, the more the 
power of counsel is increased. If their traditional power of advising 
the jury is taken from the judges, the trial is too apt to be reduced to a 
struggle between opposing counsel in which the party who employs the 
abler or perhaps the more unscrupulous counsel will be successful; 
and if counsel rather than the judge are entitled to the last word to the 
jury, this effect is still more pronounced.’ This is unjust; it is undemo- 
cratic. 

Moreover, in summing up the evidence it is almost impossible for the 
judge, in cases in which the facts are at all complicated, to avoid an 
expression of opinion on any of the facts. The inevitable result of a 





1 THAYER, PRELIMINARY TREATISE ON EVIDENCE, 188, note. 

2 Mr. Justice Brown, “Judicial reenact Rep. AMER. BAR Assoc., 1889, 
265; and see Capital Traction Co. ». Hof, 174 U.S. 1 (1899); Opinion of the Justices, 
207 Mass. 606 (1911). 

8 For a summary of the law of the various states on this point, and for an admirable 
discussion of the considerations of policy involved, see Sunderland, ‘The Inefficiency 
of the American Jury,”’ 13 Mica. L. REv. 302. 

* Nudd ». Burrows, g1 U.S. 426 (1875). 

° “A system which gives full scope to the eloquence of lawyers and then denies the 
jury the assistance of the only trained and impartial mind in the court room, what- 
ever its excuse in days of royal tyranny or lay magistrates, is today a senseless per- 
version.” Ezra Thayer, “Judicial Administration,” 63 U. oF Pa. L. REv. 585, 594. 

Dean Pound, the leading authority on procedural law in the United States, has 
expressed the opinion that ‘‘No small part of the exaggerated importance of the ad- 
vocate in an American court of justice, of the free rein, one might almost say license, 
accorded him, while the judge must sit by and administer the rules of the combat, 
may be traced to frontier conditions and frontier modes of thought.”’ Pound, “Some 
Principles of Procedural Reform,” 4 ILL. L. REv. 388, 398. 
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statute forbidding the judges to express any opinion on the facts is to 
increase the necessity for new trials — and the multiplication of new trials 
is one of the worst evils of our system of procedure. The law reports of 
states where there are such statutes are full of such cases. Too often 
the granting of new trials means that the party with the longer purse 
will be successful. That is unjust; it is undemocratic. 

Another very serious effect of taking from the judges their traditional 
power of supervising the conduct of the trial is to deter from accepting 
judicial office those who are best qualified. The whole system of trial 
by jury is dependent for its success as an efficient instrument in the 
administration of justice upon the competence of the judge who presides 
at the trial. In the admirable preliminary report on “Efficiency in the 
Administration of Justice” prepared for the National Economic League 
by President Eliot, Mr. Justice Brandeis, Dean Pound, Mr. Moorfield 
Storey and Mr. Adolph J. Rodenbeck, it is said:® “In most jurisdictions 
there is too little power of guidance of the jury by the court. Juries are 
left at large to be swayed by advocacy with no judicial corrective. It is 
often said that we cannot trust our judges to exercise the common-law 
power of advising juries. But if we cannot provide a type of judge 
adequate to the demands of the judicial office, we must not expect the 
administration of justice to be efficient.” 

The efficient administration of justice is a matter of the most vital 
concern to the future of this country. There can be no question that the 
federal courts, upon the whole, have been very efficient. This has been 
due in no small part to the fact that the federal judges have retained 
the power of supervising and controlling the conduct of the trial. It 
would be a mistake, merely because there may have been dissatisfaction 
in some isolated instances with particular federal judges, to deprive the 
federal courts throughout the country of the power to administer justice. 
Indeed; it would be more than a mistake — it would be a tragedy. 





Tue LEGISLATIVE Minimum Wace. — Proponents of social “legis- 
lation based on hopes rather than regrets”! have reason for satisfac- 
tion in recent triumphs of realism in the field. of constitutional law.? 
The sustaining of the Oregon ten-hour law for factory workers* has 
been followed by the affirming of the constitutionality of statutes in 
Oregon,* Arkansas,® and Minnesota,® prescribing a minimum wage for 
women and minors in industry. Those who consider these measures 





6 Page 26. 


1 See O. W. Holmes, “Ideals and Doubts,”’ 1o Int. L. REv. 1. 

2 See Felix Frankfurter, ‘Hours of Labor and Realism in Constitutional Law,” 
29 Harv. L. REv. 353. 

’ Bunting v. Oregon, 243 U. S. 426 (1917). See 28 Harv. L. REv. 89. 

* Oregon Minimum-Wage Cases: Stettler v. O’Hara, 69 Ore. 519, 139 Pac. 743 
(1914); Simpson v. O’Hara, 70 Ore. 261, 141 Pac. 158 (1914), 243 U. S. 629. The 
Oregon law was upheld by an equally divided court. There was no opinion. Mr. 
Justice Brandeis took no part in the decision. 

5 State v. Crowe, 197 S. W. 4 (Ark.) (1917). 

6 Williams v. Evans, 165 N. W. 495 (Minn.) (1917). 
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paternalistic, socialistic 7 departures from the “American conception” ® 
of individualism, subversive of ordered liberty, have fulminated with a 
wealth of imprecatory Latin, but have not dissuaded the courts from 
“shaping their conclusions on the solid anvil of existing industrial facts.” ® 
Judgment by speculation has given way to judgment deferring to 
scientifically recorded experience whose import was potent in turn to 
convince lawmakers of the expediency of the new legislation and judges 
of its reasonableness." 

Eleven states have enacted minimum-wage laws. Ohio, by constitu- 
tional amendment, has invested its legislature with specific authority 
to pass such an act. New York and Idaho have created commissions 
to investigate minimum-wage legislation. Statutes for the establish- 
ment of a minimum or living wage have thus far been designed solely 
for the protection of women and minors. Compulsory and noncompul- 
sory statutes are found. Massachusetts * and Nebraska ™ have adopted 
the noncompulsory type. The minimum-wage commission has au- 
thority to fix a living wage, but the employer is under no direct penalty 
if he is recalcitrant. His name, however, may be included in a black- 
list which newspapers are obliged to publish when requested by the 
commission. Compulsory statutes are of two kinds. In the first class 
the statutory wage is fixed by a commission through wage boards. The 
order of the commission when finally promulgated is binding on the 
employer. California,’ Colorado,” Kansas, Minnesota,!” Oregon,'® 
Washington,!® and Wisconsin *° have statutes of this kind. The second 
type of compulsory statute is found only in Arkansas” and Utah.” 
The terms of the statute fix the statutory minimum wage, without 
providing for investigation and determination by a commission or 





7 See Rome G. Brown, “Oregon Minimum Wage Cases,” 1 Minn. L. REv. 471, 486. 
8 McCulloch, C. J., dissenting in State v. Crowe, supra, note 5. 

® See Henry Bourne Higgins, “‘A New Province far Law and Order,” 29 Harv. L. 
REV. 13, 25. . 

10 Cf. Lochner v. New York, 198 U. S. 45 (1905). 

1! The minimum-wage law compels a provision for the deficit between the amount 
necessary to maintain the laborer at normal efficiency and the amount he receives. 
It denies the right of any industry to be a parasite. It protects enlightened employers 
from cut-throat competition made possible by getting labor at less than cost. It 
prevents unfair competition among the workers. The apprehension that the minimum 
wage would become the maximum, that industry vole be disorganized, and that the 
public would suffer in many ways, does not seem to have been well founded. See the 
annual reports of the minimum-wage commissions of Massachusetts, California, Oregon, 
Washington, and Minnesota. 

2 MASSACHUSETTS ACTS, 1912, C. 706; 1913, C. 673, 330; 1914, C. 368; 1915, Cc. 65; 
1916, C. 303. 

18 NEBRASKA LAWS, 1913, C. 211. 

144 CALIFORNIA STATUTES, 1913, C. 324; 1915, c. 571. A constitutional amendment 
authorizing a minimum-wage law was referred to the people and adopted November 
3, 1914. 

18 COLORADO LAWS, 1913, C. IIO. 

16 KANSAS LAWS, IQI5, C. 275. 

17 MINNESOTA LAWS, 1913, C. 547. 

18 OREGON LAWS, 1913, C. 62; 1915, C. 35. 

19 WASHINGTON LAWS, 1913, C. 174; 1915, Cc. 68. 

20 WISCONSIN LAWS, 1913, C. 712. 

21 ARKANSAS LAws, 1915, Act 191. 

2 Uta LAWS, 1913, C. 63. 
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wage board in the original instance. American statutes show the in- 
fluence of Australasian legislation, but no state has yet attempted such 
a radical interferance with the contracts of employer and employee as 
is common in the antipodes.¥ 

The principal objection to the constitutionality of the minimum 
wage is that it interferes with the freedom of contract of both employer 
and employee. The right to the acquisition of property and hence to 
freedom of contract is protected by the Fourteenth Amendment. The 
minimum-wage laws undoubtedly operate as a deprivation of liberty 
and property. So do all exercises of the police power. To be legitimate 
the exercise of the police power must be in the interest of the public 
health, safety, or morals. A situation in which the police power impinges 
upon the liberty guaranteed by the federal constitution is obviously not 
one for “trafficking in absolutes.” Freedom of contract can be only a 
qualified right. Law is forced to adapt itself to new conditions in so- 
ciety induced by new relations between employers and employees.” 
The legislature must possess a wide discretion not only to determine 
the public interests requiring protection, but the most convenient means 
for consummating this protection. If the end aimed at is within the 
scope of constitutional legislative power, if the means selected are 
reasonably calculated to accomplish the legitimate purposes, no judicial 
doubt of the expediency of the legislation or of its essential wisdom 
should interfere with the state’s right to conduct rational experimenta- 
tion. Unless the measure is arbitrary, wanton, and a spoliation it is 
within due process. 

The state, it has been held, may regulate the hours of labor of women,” 
or of men, at least in occupations hazardous to health,” and when 
employed on public work.”* It may specify the time, manner, and method 





23 A convenient collection of American and foreign minimum-wage laws and a 
comprehensive bibliography may be found in the brief for Defendant-in-Error in the 
Oregon minimum-wage cases. This brief by Professor Frankfurter (assisted by Miss 
Josephine Goldmark) has been reprinted by the National Consumers’ League. See 
also StaTE Factory INVESTIGATING Commission (N. Y.), FourTH REPORT, 1915, 
Vol. IV, Appendix VIII. Australasia seems well on the way to the development, 
both by statute and decision, of a distinct body of industrial law. See /W. Jethro 
Brown, “The Judicial Regulation of Industrial Conditions,’ 27 YALE L. J. 427. 

*4 Professor Frankfurter in his brief cited supra, note 23, suggests that the vital 
consequences which justify the imposition of the minimum living cost of labor upon 
the employer flow from the relationship of employer and employee. In other words, 
the employer has a relational responsibility to the employee. Professor Frankfurter 
argues that the center of gravity of the modern state is industry, just as in feudal 
days it was land. The law may work out reciprocal liabilities from modern industrial 
relationships just as it evolved the incidents of feudal tenure. See Edward A. Adler, 
“Business Jurisprudence,” 28 Harv L. Rev. 135; Jd., “Capital, Labor, and Business at 
Common Law,” 29 Harv. L. REv. 241. 

% Cf. Wilcox v. Consolidated Gas Co., 212 U. S. 19 (1909); Noble State Bank ». 
Haskell, 219 U. S. 104 (1911); The Adamson Law, Wilson v. New, 243 U. S. 332 (1917). 

% Muller v. Oregon, 208 U. S. 412 (1908); Miller v. Wilson, 236 U. S. 373 (1915); 
Ritchie v. Wayman, 244 Ill. 509, 91 N. E. 695 (1910). 

27 Holden v. Hardey, 169 U. S. 366 (1898); Bunting v. Oregon, 243 U. S. 426 (1917). 
But see In re Morgan, 26 Colo. 415, 58 Pac. 1071 (1899); Commonwealth »v. Boston & 
Maine R.R., 222 Mass. 206, 110 N. E. 264 (1915). 
™ C States v. Martin, 94 U. S. 400 (1876); Atkin ». Kansas, 191 U. S. 207 

1903). 
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of payment.” Much of this legislation is upheld on much the same 
ground as that which justified equity’s interference in favor of the ne- 
cessitous. ‘‘Necessitous men,’ says Lord Northington, “are not, 
strictly speaking, free men.” Real freedom of contract can exist only 
between those substantially equal in bargaining power. The fundamental 
basis for sustaining social legislation, however, is that it is within the 
scope of reasonable legislative action.** The broad powers of the legis- 
lature over the dealings of men have long been familiar in case of usury 
statutes. Here as in the statutory minimum wage the public purpose is 
the prevention of coercive and oppressive contracts.* The realistic 
studies of industrial conditions point so emphatically to an affirmative 
enhancement of human values as a result of the minimum wage that 
counsel in support of the laws have probably been able to convince the 
courts not only of the reasonableness of the legislation, but also of its 
wisdom and timeliness. Chivalric concern for women is conspicuous in 
opinions on minimum-wage cases, but behind this is the recognition of 
the narrow function of the court in passing upon social legislation. 
Under the principles of recent decisions no statute supported by a 
respectable body of opinion and justified by honest testing should 
fail, if counsel are reasonably diligent in the collection of realistic 
data. 

The liberal attitude of American courts toward labor legislation should 
rehabilitate the judiciary in the favor of social groups whose purposes 
and ideals are discordant with the aspirations of the groups from which 
judges are chiefly drawn. All of the complementary organs in a political 
system of checks and balances are instituted for the better expression of 
the public will. No branch of our tripartite scheme of government can 
permanently maintain its prestige if it is reputed consistently to deny 
popular demands. The profession of the law, highly skilled in the 
science of human conduct and deeply appreciative of its complexities, 
must not acquire an incubus of unpopularity which will deprive our 
democratic society of its logical leadership. The trend of recent decisions 
in the Supreme Court of the United States certainly shows no tendency 
to slumber upon the formulae of a decadent social and economic philos- 
ophy.* With this example lesser lawyers have no warrant for posing 
as “priests of a completed revelation.” The liberalism that recognizes 
and welcomes rational evolution of political institutions to conform 





29 Knoxville Coal & Iron Co. ». Harbison, 183 U. S. 13 (1901): McLean v. Arkansas, 

211 U.S. 539 (1909) But see Godcharles », Wigeman, 113 Pa. 431, 6 Atl. 354 (1886). 

30 Vernon v. Bethell, 2 Eden, 110, 113 (1762). See FrEuND, PoLice Power, §§ 316 

et seg., 500 et seg. See also Roscoe Pound, “Liberty and Contract,” 18 YALE L. J. 454, 
82 


31 “The question, therefore, is not whether the state can regulate hours of labor . . . 
but what evils are manifest, and what tendencies are disclosed, that present a reason- 
able field for legislative encouragement. This field of reasonable action is the state 
police power.” Felix Frankfurter, arguendo, Bunting v. Oregon, 243 U. S. 426, 431 
(1917). 

8 See Thomas Reed Powell, ““The Constitutional Issue in Minimum-Wage Legis- 
lation,” 2 Minn. L. REv. 1. , 

% See Rast v. Van Deman & Lewis Co., 240 U. S. 342, 365 (1915); Otis v. Parker, 
187 U. S. 606, 608, 609 (1903); Hurtado v. California, 110 U. S. 516, 530, 531, 537 


(1884). 













NOTES 1017 


with changing social and economic needs and hopes is committed, 
seemingly, to a program of positive social legislation. Without capa- 
cious sympathy with the purposes of- this legislation and comprehensive 
understanding of the social will promulgating it, the lawyer will not be 
accorded his deserved dignity and authority. With an acute societal 
sensibility he may expect the responsibility that devolves in course 
upon the living successors of the historic molders of human institutions.™ 





TortTious INTERFERENCE WITH CONTRACTUAL RELATIONS, — Nearly 
two decades and a half ago one of our courts — seized of a prophetic 
mood — expressed the opinion that the protection of the right of contract 
and of subsisting contractual relations against the tortious interference 
of third parties is “a subject which is likely to be one of the most 
important and difficult which will confront the courts during the next 
quarter of a century.”’! Events have certainly vindicated the prophecy. 
Most of the problems involved still remain unsolved, and many of them 
are just beginning to present themselves to the courts. Beginning with 
the clear recognition in Lumley v. Gye? of the interest of a party in a 
contractual relation as a right im rem, a right of property, which will be 
protected against intentional infringement by third parties, the courts 
have been groping along in a steady effort to evolve a logical and har- 
monious system for the securing of this property interest. While some 
of the earlier cases suggested the limitation of the doctrine to contracts of 
employment,‘ it has been generally extended to include contract rights 
of every description.’ And it may now be considered the established rule 





% See Learned Hand, “The Speech of Justice,” 29 Harv. L. REv. 617, 618, 621. 


1 Bohn Mfg. Co. v. Hollis, 54 Minn. 223, 231, 55 N. W. 1119 (1893). 

2 2E. & B. 216 (1853). 

3 Even Blackstone, however, speaking of two sorts of injuries to the rights of the 
master, growing out of the relation of master and servant, says (3 Bi. Com. 142): 
“The one is, the retaining a man’s hired servant before his time 's expired; the other is 
beating or confining him in such a manner that he is not able to perform his work. . . . 
Every master ‘has, by his contract, purchased for a valuable consideration the serv- 
ices of his domestics for a limited time. The inveigling or hiring his servant, 
which induces a breach of this contract, is therefore an injury to the master; and for 
that injury the law has given him a remedy by special action on the case; and he may 
also have an action against the servant for the non-performance of his agreement. 
But if the new master was not apprized of the former contract, no action lies against 
him, unless he refuses to restore the servant upon demand. The other point of injury 
is that of beating, confining or disabling a man’s servant, which depends upon the same 
principle as the last, to wit, the property which the ‘master has by his contract ac- 
quired in the labor of the servant. In this case, besides the remedy of an action of 
battery or imprisonment which the servant himself as an individual may have against 
the aggressor, the master also, as a recompense for his immediate loss, may maintain 
an action of tresspass vi et armis. . . .” 

( ‘ ~~ Allen v. Flood, [1898] A. C. 1; Boyson v. Thorne, 98 Cal. 578, 33 Pac. 493 
1893). 

5 Quinn v. Leathem, [1901], A. C. 495; Walker v. Cronin, 107 Mass. 555 (1871); 
Morgan v. Andrews, 107 Mich. 33, 64 N. W. 869 (1895); Rice v. Manley, 66 N. Y. 
82 (1876); -Angle v. Chicago, etc. Ry. Co., 151 U. S. 1 (1893). Contra, Chambers ». 
Baldwin, 91 Ky. 121, 15 S. W. 57 (1891); Glencoe Land, etc. Co. ». Hudson Bros. 
Commission Co., 138 Mo. 439, 40 S. W. 93 (1897). 
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of most jurisdictions that any contract right will be protected against 
the wilful, unjustifiable interference of third parties.® 

. The security given to this interest by the law, however, is by no means 
as yet consistent or complete. Thus, wherever the question has arisen, 
courts have denied a remedy for the negligent injury of a contract right, 
or for a loss proximately caused to the plaintiff through the medium of 
a contractual relation by the negligent act of a third party.’ There 
seems an almost complete dearth of authority on the question of whether 
a person may recover for a loss occasioned by reason of a contract with 
or respecting another who has been wilfully injured by a third party.® 
An early Massachusetts case *® denied a cause of action under these 





6 “That the wrongful and malicious interference by a stranger with contract re- 
lations existing between others, by causing one to commit a breach thereof, amounts 
to an actionable tort, is affirmed by nearly all the courts of the present day. The 
old rule that the remedy in such cases was an action against the party to the contract 
who committed the breach and not against the wrongful intermeddler, is not now the 
law, either in this country or in England. The rule has been extended and enlarged, 
and an action ex delicto against the mischievous wrongdoer is now sustained by nearly 
2 ~y courts.” Joyce v. Great Northern Ry. Co., too Minn. 225, 110 N. W. 975 

1907). 

In the analogous cases of contributory infringement it has been held that one who 
sells an article merely knowing that the use to be made of it by the purchaser will 
violate a license agreement between the purchaser and the patentee will be enjoined. 
Thompson-Houston Electric Co. v. Kelsey Electric, etc. Co., 75 Fed. 1005 (1896); 
Tubular Rivet & Stud Co. v. O’Brien, 93 Fed. 200 (1898). See 23 Harv. L. REV. 230. 

7 Conn. Mutual Life Ins. Co. ». N. Y. & N. H. R. R. Co., 25 Conn. 265, (1856); 
Brink v. Wabash R. R. Co., 160 Mo. 87, 60 S. W. 1058 (1901); Remorquage A Hélice 
v. Bennetts, [1910] 1 K. B. 243. In the English case a tug belonging to the plaintiff 
was engaged under contract in towing a barge, when defendant’s ship negligently 
collided with the tow, causing it to sink. The tug was not damaged. The court held 
that plaintiff could not recover for remuneration lost through the consequent impos- 
—_ of completing the towage contract. For a discussion of this case, see 24 HARV. 

. REV. 397. 

Similarly, the wife is given no separate cause of action against one who negligently 
injures the husband. Feneff v. N. Y. Cent. & H. R. R. Co., 203 Mass. 278, 89 N. E. 
436 (1909); Goldman »v. Cohen, 30 Misc. (N. Y.) 336 (1900). See Roscoe Pound, 
“Individual Interests in the Domestic Relations,” 14 Micu. L. REv. 177, 194. 

8 Authority is not lacking, however, for a recovery by the master in the analogous 
case of a loss sustained by the master through the wrongful injury or imprisonment 
of his servant. Thus, in Woodward v. Washburn, 3 Denio (N. Y.), 369 (1846), a 
master was allowed to maintain an action on the case for the unlawful imprisonment 
of a servant hired by the year. The court said (page 371): “It is a principle of the 
common law, that where a person sustains a loss or damage, by the wrong of another, 
he may have an action upon the case to be remunerated in damages.” Similarly, in 
Martinez v. Gerber, 3 M. & G. 88 (1841), where a servant was negligently injured by 
a third person, the master was allowed to recover from the tortfeasor for the added ex- 
pense of employing another servant. See also FITZHERBERT’S NATURA BREVIvM, g1 G. 
(1616); Robert Marys’s Case, 5 Coke, 201, 111 0, f. 113 @ (1826); Evans v. Walton, 
L. R. 2 C. P. 615, 620 (1867); Fluker v. Ga. Railroad & Banking Co., 81 Ga. 461, 
8 S. E. 529 (1889). 

This doctrine, however, at least as set forth in the earlier cases, was intended to 
apply to no other relations, arising from mere contract, than that of master and serv- 
ant. See Hart v. Aldridge, 1 Cowp. 54 (1774). 

® Anthony »v. Slaid, 11 Metc. (Mass.) 290 (1846). Here the plaintiff was under 
contract with a town to support at a fixed rate all the town paupers “in sickness and in 
health.” Defendant’s wife assaulted one of the paupers, thus putting the plaintiff to 
increased expense for his care and support. The court, speaking through Chief Justice 
Shaw, said: “It is not by means of any material or legal relation between the plain- 
tiff and the party injured that the plaintiff sustains any loss by the act of the de- 
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circumstances. On the other hand in the recent case of Niles-Bement- 
Pond Co. v. Iron Molders’ Union, which raised a similar question, an 
opposite conclusion was reached by the federal court. In this case an 
Ohio corporation was under contract with a New Jersey corporation to 
furnish special machines. Union employees of the Ohio company went 
on strike, and by threats and the use of force prevented other employees 
of the company from working. No injury to the New Jersey company 
was intended or contemplated. To get into the federal courts on the 
ground of diversity of citizenship, suit was brought by the New Jersey 
corporation, rather than by the Ohio company, to enjoin the striking 
employees from interfering with the business of the latter company and 
thus preventing it from fulfilling its contract with the New Jersey cor- 
poration. The Ohio company was joined as a codefendant. The court 
granted an injunction, on the ground that the New Jersey corporation 
had a separate and independent cause of action against the wrongdoers 
for the injury to its contract right. The decision is rested upon an 
earlier federal case, Chesapeake, etc. Agency Co. v. Fire, etc. Coke Co.™ 
Aside from this case there seems to be no clear authority in support of 
the decision.” 

The reasons for the general denial of a cause of action to a party thus 
injured in his contract rights, or who has suffered a loss through the 
medium of a contractual relation with another, by the negligent or wil- 
ful tort of a third party, vary in different jurisdictions. Some courts 
seem to be influenced merely by a conservative aversion to any addition 
to existing causes of action. Others scent a danger in the possibility of 
parties manufacturing contractual relations inter se, with an eye to in- 
creasing the recovery against a wrongdoer in the event of the commission 





fendant’s wife, but by means of the special contract by which he had undertaken to 
support the town paupers. The damage is too remote and indirect. If such a principle 
be admitted, we do not see why the consequence would not follow . . . that in a case 
where an assault is committed, or other injury is done to the person or property of a 
town pauper, or of an indigent person who becomes a pauper, the town might main- 
tain an action, with a per quod, for damages. That there is no precedent for such an 
action where there must have been many occasions for bringing it, if maintainable, 
is a strong argument against it.” 

10 246 Fed. 851 (1917). 

1 19 Fed. 942 (1902), aff’d, 124 Fed. 305 (1903). The lower court said (page 947): 
“Tt [complainant] has contractual relations with these defendant companies, and I 
can see no reason why it would not have a right of action against anyone who by a 
wrongful act should render these companies incapable of carrying out their contracts 
with it... . It makes no difference whether a man is wrongfully and maliciously in- 
duced to cease business relations with me or whether he is maliciously and wrongfully 
prevented from doing so. The effect is the same. The means in either case are wrong- 
ful, and in either case the wrongdoer is liable, in so far as the injury is the natural and 
probable result of the wrongful acts.” 

2 But see Livermore ». Crane, 26 Wash. 529, 67 Pac. 221 (1901); and note 8, supra. 

18 See Anthony v. Slaid, supra. Cf. Ryan v. New York Central R. R. Co., 35 
N. Y. 210 (1866). In the Ryan Case, the rather common attitude of many courts in 
denying a cause of action on the ground of remoteness of causation is well set forth as 
follows: “The novelty of the claim . . . where the occasion for its being made had 
been so common, is a strong argument against its validity. . . . It was Littleton’s 
rule, ‘what never was, never ought to be.’ 1 Ver. 384 (1685). To sustain such a 
claim as the present, and to follow the same to its legitimate consequences, would 
subject persons to a liability against which no prudence could guard, and to meet 
which no private fortune would be adequate.” 
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of a direct wrong to either party to the contract.“ But what has prob- 
ably influenced courts most in denying a cause of action in these cases 
is the apparent difficulty of properly apportioning damages between the 
party directly injured and the party indirectly injured, and the conse- 
quent danger of a double recovery for the same loss.” 

The difficulty in the apportionment of damages, if the cause of action 
be allowed, is not altogether chimerical. It is confined, however, to a 
particular, though common, type of contractual relation. Thus in 
Niles-Bement-Pond Co. v. Iron. Molders’ Union the contract between 
the two companies contained no clause exempting the Ohio corporation 
from liability for breach of contract where caused by a strike or by the 
tortious interference of a third party. The recovery by the Ohio cor- 
poration in an action in tort against the strikers would therefore include, 
as an item in the total damage caused by the tortfeasors, the amount 
of its liability to the New Jersey corporation for the breach of contract. 
If the New Jersey company is allowed a separate cause of action against 
the wrongdoers and pursues its remedy first, then in a subsequent suit 
by the Ohio corporation against the strikers the Ohio company’s re- 
covery should be reduced by an amount equal to that already recovered 
by the New Jersey company. On the other hand, if the Ohio company 
sues first and recovers its damages in full, to allow the New Jersey cor- 
poration subsequently to recover from the tortfeasors would submit 
them to a double liability for the same item of damage, with the possi- 
bility, however, of recovering back a part of the sum paid to the Ohio 
corporation. Since in such a case as this the party indirectly injured is 
generally sufficiently protected by his remedy on the contract,” to allow 
him a separate cause of action involves a needless multiplication of 





4 Conn. Mutual Life Ins. Co. ». N. Y. & N. H. R. Co., 25 Conn. 265 (1856). At 
page 275 the court says: “To open the door of legal redress to wrongs received through 
the mere voluntary and factitious relation of a contractor with the immediate sub- 
ject of the injury, would be to encourage collusion and extravagant contracts between 
men, by which the death of either through the involuntary default of others, might be 
made a source of splendid profits to the other, and would also invite a system of liti- 
gation more potentous than our jurisprudence has yet known.” 

1 See Feneff ». N. Y. C. & H. R. R. Co., 203 Mass. 278, 89 N. E. 436 (1909). 

Dean Pound in the article on “Individual Interests in the Domestic Relations,” 
cited supra, discussing the analogous topic of the protection given to certain of the 
wife’s interests in the marital relation, says (page 194): “Where these interests are 
infringed by physical mjury to the husband or by abduction of the husband, a diffi- 
culty arises in that the husband has an action in which he may recover for diminution 
of his earning power, loss of earnings, and impairment of his ability to support those 
dependent upon him. The same problem arises in case of like interests of children. 
The reason for not securing the interest of wife or child in these cases seems to be that 
our modes of trial are such and our mode of assessment of damages by the verdict of 
a jury is necessarily so crude that if husband and wife were each allowed to sue, in- 
stead of each recovering an exact reparation, each would be pretty sure to recover 
what would repair the injury to both. Moreover, the injury to wife or child is very 
hard to measure in money. Hence, on a practical balancing of interests the wife is 
usually denied an action.” 

16 See 1 SEpGwick, DAMAGES (11 ed.), 142, 143. And see Castino v. Ritzman, 156 
Cal. 587, 105 Pac. 739 (1909); Graves v. Baltimore & N. Y. Ry. Co., 76 N. J. L. "362, 
69 Atl. 971 (1908). 

" This, of course, is subject to the qualification that the quantum of damages 
recoverable in the contract action occasionally may differ materially from the quan- 
tum recoverable in the tort action. 
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actions. In these cases, therefore, the courts follow a sound instinct in 
denying him a cause of action.'® 

This type of case, however, is the exception rather than the rule. 
Commonly, contracts contain an exemption of liability for breach re- 
sulting from inability to perform caused by tortious.acts of third parties, 
as where an ordinary strike-exemption clause is inserted. Such a 
clause was present in Chesapeake, etc. Agency Co. v. Fire, etc. Coke Co., 
cited supra. To the rest of the world the promisee is entitled to perform- 
ance, unhindered by the wrongful acts of third parties. But the prom- 
isor has a defense to an action for breach of contract. Damages re- 
coverable by the promisor from the third party wrongdoer would not 
then include as an item of loss sustained a liability for breach of contract. 
Similarly in the ordinary contract of personal service illness will excuse 
performance by the employee. Yet one who tortiously causes such 
illness thereby unlawfully interferes with the employer in the enjoy- 
ment of a property right. In none of these cases does the difficulty of 
damages arise.!® 

It would seem, therefore, that no sufficient ground exists for the 
general denial in these cases of a cause of action to the party indirectly 
injured, — either in the case of a wilfully tortious act or of a merely 
negligent act by the third party. No valid distinction can be drawn 
between an intentional infringement of a contract right, such as oc- 
curred in Lumley v. Gye, and an injury proximately caused to the plain- 
tiff by an intentional wrong to another. The law protects other property 
against both sorts of injury. Having recognized this interest as a right 
of property, and already securing it against direct, unjustifiable inter- 
ference of third parties, a consistent body of law requires that this interest 
be accorded the same measure of protection that is accorded by the law 
to other property rights, no practical difficulties standing in the way.” 
Nor, it is submitted, can a distinction be made, in this connection, be- 
tween a wilfully tortious act and a negligent act. Negligent conduct is 
as anti-social as wilfully. injurious conduct. The interest of the com- 
munity in the freedom of action of the individual tolerates the one no 
more than the other. 

Even if a cause of action at law is not allowed, it would seem that an 
injunction may well be granted to the party indirectly injured in such a 
case as Niles-Bement-Pond Co. v. Iron Molders’ Union.“ The interest 





18 Nor is the case of Lumley »v. Gye entirely free from the difficulty as to damages. 
Obviously, if Lumley recovers from Gye in an action in tort and that judgment is 
satisfied, he cannot subsequently recover for the same damages in a suit against Miss 
Wagner for breach of contract. The satisfaction obtained from Gye in effect discharges, 
not merely his own liability in tort, but also Miss Wagner’s liability in contract. The 
legal situation brought about by granting to Lumley a separate remedy agamst Gye 
thus results in the unmerited enrichment of Wagner. The same result follows, how- 
ever, wherever satisfaction is secured from one of several joint tortfeasors, since the 
injured party has an action against each of the wrongdoers for the whole amount of 
damage, and yet there is no right of contribution infer se. 

19 Likewise, in a case like Conn. Mutual Life Ins. Co. ». N. Y. & N. H. R. R. Co., 
supra, no such obstacle is presented. - 

20 See Prccott, Law or Torts, 363, 368. And see note 11, supra. 

21 See 27 Harv. L. REv. 689; PoLtock on Torts (9 ed.), 22 e¢ seg. But seeO. W. 
Holmes, “Privilege, Malice, and Intent,” 8 Harv. L. REv. 12. 

2 Supra. 
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of a party to a contract being recognized by the law as a property right 
and as such protected against some wrongful acts, equity, in giving a 
remedy to protect this legal right where no action is allowed at law, 
would merely be acting within the established scope of its concurrent 
jurisdiction. An example of this sort of exercise of equity jurisdiction 
is the granting of an injunction to the remainderman to prevent the 
wanton destruction of the estate by the life tenant, without impeach- 
ment for waste, though no action exists at law for such an injury.” 
And, similarly, equity in protecting the jus disponendi of property by 
removing clouds upon title is securing an interest recognized by the 
law in cases where no remedy is given at law for the particular injury.” 
Finally, in such a case, it may be possible to view the right of action of 
the directly injured party, the Ohio company, against the wrongdoers, 
as held partly for the benefit of the promisee, the New Jersey corporation. 
An injunction might then conceivably be granted at the suit of the New 
Jersey corporation, joining the Ohio company as a codefendant, on anal- 
ogy to a suit by a cestui que trust against a recusant trustee and a third 
party obligor to enforce an obligation held by the trustee for the benefit 
of the cestui.* 





SoLpreRS’ WILLS OF PERSONALTY.— The practice of exempting 
soldiers from the ordinary requirements concerning formalities in the 
making of testamentary dispositions had its origin in the Roman law. 
It was unknown to the republic, and was first introduced by Julius 
Cesar.! It has continued in some form down to the present time, and 
still exists in the civil law.? The privilege made its first appearance in 
Anglo-American law in the Statute of Frauds,’ was continued in the Wills 
Act,* and now exists in Canada * and most of the United States.® 





% See 27 Harv. L. REv. 668. : 
*% Vane v. Barnard, 2 Vern. 738 (1716); Aston v. Aston, 1 Ves. 264 (1749). 

% Gage v. Rohrbach, 56 Ill. 262 (1870); Sullivan v. Finnegan, 101 Mass. 447 (1869). 

2% See Ames, CASES ON TRUSTS, 67, note. As a prerequisite to such an action, the 
cestui que trust ordinarily must show that the trustee was requested to sue and failed 
to do-so. Fletcher v. Fletcher, 4 Hare, 67 (1844); Gandy v. Gandy, 30 Ch. D. 57 
(1885). Some courts, however, hold that mere neglect of the trustee to sue is 
sufficient. Kelly v. Larkin, [1910] I. R. 550. See Mason v. Mason, 33 Ga. 435 
(1863). 

The interests of the cestui que trust and of the recusant trustee are recognized as 
sufficiently distinct to give a federal court jurisdiction on the ground of diversity of 
citizenship, though the citizenship of the trustee and of the obligor are identical. 
Reinach v. Atlantic & G. W. R. Co., 58 Fed. 33 (1878). 


1 See Ex parte Thompson, 4 Bradf. Surr. (N. Y.) 154, 157 (1856). See also Mutr- 
HEAD, RoMAN Law (2 ed.), 320. 

2 France, Crvit Cope, Art. 93, 981-98; Germany, DEs REICHSMILITARGESETZES 
vom 2 Mal, 1874, § 44. See Matter of Smith, 6 Phila. (Pa.) 104, 105 (1865). 

8 See 29 Car. II, § 23. 

4 See x Vict. c. 26, § 11. 

5 British Columbia, 61 Vict. c. 193, § 9; Manitoba, Rev. Stat. c. 150, § 8; New 
Brunswick, Consot. Start. c. 77, §6; NovaScotia, Rev. Stat. c. 89, § 8; Ontario, 1897, 
Rev. Stat. c. 128, § 14. 

6 Anderson v. Pryor, 10 Sm. & M. (Miss.) 620 (1848); Van Deuzer »v. Gordon, 39 
Vt. 111 (1866). See 1 Stmmson, AMERICAN STATUTE Law, § 2700; 1 REDFIELD, WILLS 
(4 ed.), 185. 
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Cesar seems to have given the privilege to all soldiers;’ the restriction 
that the soldier must be im expeditione was first laid down by Ulpian ® 
and was adopted by Justinian.* The modern statutes all require that 
he be in actual military service. This has been construed to include 
a soldier in winter quarters in the enemy’s country,'® in a military hos- 
pital," on the march toward the enemy,” or from one regiment to an- 
other in the field; and he is even said to be in actual service as soon as 
the order for mobilization is given.“ But a soldier is not in actual 
service when home on a furlough," or when enrolled in a volunteer com- 
pany not yet mustered into service.’ The exact form of such testa- 
ments was not prescribed in the civil law,!” though it was said at one 
time that whatever the soldier should write upon the sand with his 
sword would be good; but the modern French law requires at least a 
writing, two witnesses, and a signing by the testator.'® Under American 
and English law no writing is necessary, and the will may be proved by 
one witness.!® The ordinary rule of nuncupative wills that the testator 
must be im extremis does not apply to soldiers,” but it seems that rogatio 
testium, a calling upon the witnesses to bear witness that this is the 
testator’s will, is essential.” 

Cesar apparently intended the privilege as a reward for the soldier’s 
services, whereas Justinian based it upon the extreme ignorance of 
soldiers in such matters,™ a truly remarkable reason for relaxing the 





7 See MurrHEaD, Roman Law (2 ed.), 320. The word “soldier” includes “‘all who 
hold commissions or warrants, or are borne on the rolls as enlisted men, and who are 
in actual military service.” See GARDNER, WILLS, 61. 

8 See DE Fresquét, TRAITE DE Droit Romain, 393- 

9 See Inst. Just., Lib. II, tit. XI. In the Roman law, only a aah could die 
partly testate and partly intestate. See HALrrax, CIVIL Law (Geldart’s ed.), 48. 

10 Leathers v. Greenacre, 53 Me. 561 (1866). 

11 Gould v. Safford, 39 Vt. 498 (1866). 

2 Botsford v. Krake, 1 Abb. Pr. n. s. (N. Y.) 112 (1866). 

18 Herbert v. Herbert, D. & Sw. 10 (1855). 

M4 Gattward v. Knee, [1902] P.o9. But cf. White v. Repton, 3 Curt. Eccl. 818 (1844). 

% Matter of Smith, supra, note 2. 

16 Pierce v. Pierce, 46 Ind. 86 (1874). 

17 See 2 Domat, LzEs Lots Crvites, § 3071. 

18 See 2 Doar, Les Lots Crvizes, § 3073, 3076, See also Mourton, CopE Na- 
POLEON, § 802, “J I doit étre signé par le testateur . . . Il doit étre signé par Vofficier ou les 
officiers qui V ont recu et aussi par les deux temoins.” 

19 See Goods of White, 22 L. Rep. (Mass.) 110, 114 (1858); Ex parte Thompson, 
4 Bradf. Surr. (N. Y.) 154, 158 (1856). 

20 Leathers v. Greenacre, supra, note 10. See Botsford v. Krake, 1 Abb. Pr. (N.s.) 
(N. Y.) 112, 120 (1866). But see Hubbard ». Hubbard, 12 Barb. (N. Y.) 148, 156 
(1851). See REDFIELD, WILLS (4 ed.), 190, 201. Statutes sometimes require that the 
soldier be in extremis. See 1910, OKLA. REv. Laws, § 8343. 

21 See PAGE, WILLS, § 237; 1 WOERNER, American LAW OF ADMINISTRATION (2 ed.), 
b As. On the general subject of this paragraph see 1 SCHOULER, WILLs (5 ed.), 
§§ 366-68. 

A similar privilege is extended to “mariners at sea.” This has been held to include 
a cook on a vessel lying at a wharf. Ex parte Thompson, supra, note 1. Likewise, a 
lady typist on the Lusitania was held to be within the statute. In the Goods of Hale 
[1915] 2 Ir. 362. Buta mariner who is merely a passenger at the time is not included. 
Warren , Harding, 2 R. I. 133 (1852). See alsoln re Gwin’s Will, Tuck. Surr. (N. Y.) 
44 (1865). 

2 See MUIRHEAD, ROMAN LAw (2 ed.), 320. 

% See Inst. Just., Lib. II, tit. XI. “‘Supradicta diligens observatio, in ordinandis 
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ordinary safeguards. But in the modern civil law the real reason for 
the rule is to be found in the probability that, owing to the dangers and 
uncertainties of his business, it will usually be very inconvenient, if not 
impossible, for the soldier to comply with the ordinary formalities of 
execution.* This is unquestionably the reason underlying the privilege 
as it exists in England and the United States.” 

One of the most difficult questions that is likely to arise on this sub- 
ject is whether the statutes remove the disability of infancy. It has 
been the practice in England to admit infant soldiers’ wills of personalty 
to probate,” and although the only foundation in authority for this 
practice is an ex parte decision by Sir Herbert Jenner Fust made on 
motion,?” the text writers seem to have accepted it without question.” 
Several dicta, however, in the more recent English cases have, at least by 
implication, discountenanced the practice.”® In the recent case of In 
re Wernher, the court delivered a vigorous and learned dictum to the 
effect that infant soldiers’ wills of personalty-are not valid under the 
Wills Act. At common law, an infant of fourteen might make a will of 
personalty,** and this was unaffected by the early statutes, for they 
dealt only with realty. The Statute of Frauds prescribed certain for- 
malities for a nuncupative will of personalty,® but provided that 
soldiers in actual service might bequeath their personalty as before the 





testamentis, militibus propter nimiam imperitiam constitutionibus principalibus remissa 
est.’ 

24 See 2 Domat, Les Lors Crvites, §§ 3001, 3069. That this is the reason is also 
indicated by the fact that the will is only good for six months after the soldier returns 
to normal conditions of life. See Mourton, Cope NApoLton, § 806. “La loi veut 
que le testateur, revenu dans un lieu on il a la liberté d’employer les formes ordinaires, 
teste de nouveau et selon le droit commun. Elle lui accorde toutefois un délai a cet effet. 
Le délai est de six mois, a compter de son retour dans le lieu ov il a la liberté de tester 
selon la forme ordinaire.” 

an “% re Hiscock, [t901] P. 78, 80; Hubbard v. Hubbard, 12 Barb. (N. Y.), 148, 
155 (1851 

2% In re McMurdo, L. R., 1 P. & D. 540 (1867); In re Hiscock, supra, note 25. 

27 In re Farquhar, 4 Notes of Cases, 651 (1846). 

28 See THEOBALD, WILLS (7 ed.), 19; FLoop, WILLS, 367; 1 WILLIAMS, EXECUTORS 
(7 Am. ed.), 172. 

29 See In re D’Angibau, 15 Ch. D. 228, 241 (1880): ‘No will can be made by an 
infant;” In the Goods of Hale, [1915] 2 Ir. 362, 369: “All that the 11th section does 
is to release persons so situated from certain obligations as to execution and verifi- 
cation which were imposed for the first time, for the protection of the public generally, 
by the Wills Act; and the difficulties that have arisen, and the cases that have been 
decided on this branch of the law show how unreasonable it would have been to exact 
obedience to these obligations from persons in the position of soldiers and seamen when 
in service;”’ Im re Limond, [1915] 2 Ch. 240; soldiers’ and sailors’ wills “are left en- 
— unaffected in respect of execution and attestation by the provisions of the 

et. 

80 34 Tres L. REP. 191 (1918). The will was properly executed, and the only 
question was as to infancy. The exact question was whether the will was sufficient 
to execute a general power over personalty, and as the will had already been admitted 
to probate, the court held the power well executed. See SucpEN, Powers, 178. It 
appears that under some circumstances an infant might exercise a power ‘collateral 
when he could not dispose of his own property, and the only apparent reason for this 
is that it requires more discretion to dispose of one’s own property than that of other 
persons. Per Sir George Jessel in Jn re D’Angibau, 15 Ch. D. 228, 233 (1880). 

3. See 1 Wittrams, Executors (6 Am. ed.), 19 e¢ seg.; 2 BLACKSTONE, COMMENTARIES, 
497; Comyn’s Dicest, Devise H 2. 


8 See 34 & 35 Henry VIII, c. 5, § 14. 3 See 29 Car. II, c. 3, § 109. 
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Act.* No provision had yet been made as to age, so that until 1837 
an infant of fourteen might make a will of personalty. Section 7 of the 
Wills Act provided that no will by a person under twenty-one should be 
valid,® and section 11 provided that a soldier in actual service might be- 
queath his personal estate as he might before the making of the act.® 
If the section is read literally, an infant soldier may certainly bequeath 
his personalty. But it is in the form of a proviso, and it is believed that 
it is intended to qualify only the sections immediately preceding which 
deal with execution. That this is true is indicated by the fact that the 
section is taken from the Statute of Frauds *” which made no provision 
as to age, and, moreover, by the very reasons underlying the privilege. 
The situation of the soldier may make proper execution difficult, but it 
can hardly increase his discretion. Furthermore, the Report of the Real 
Property Commissioners, upon which the Wills Act is based, indicates 
that it was not intended to extend the privilege to infants.** There is 
a square American decision under a very similar statute which accords 
with this view.** Although the section was borrowed from the civil 
law,*° it affords little aid in construing the statute. Itis true that Augus- 
tus permitted soldiers still subject to the patria potestas to make their 
wills as if sui juris,“ but in continuing this rule Justinian required that 
such soldiers should comply with all the usual formalities of execution.” 
No trace of such a special privilege to infant soldiers has been found in 
the modern civil law. 

In the present state of the authorities it may fairly be said that the 
question is still res integra in England. It is to be hoped that, if the 
question arises squarely for decision, the English court will hold such a 
will invalid. 





DISCRIMINATION BY A NATURAL GAs CompPANy. — It is ‘axiomatic 
that, ordinarily, a public service company must extend its facilities to 





4 See 29 Car. II, c. 3, § 23: “Provided always, that notwithstanding this Act, any 
soldier being in actual military service, . . . may dispose of his movables, wages, and 
personal estate, as he or they might have done before the making of this Act.” 

% See 1 Vict. c. 26, § 7. 

% See 1 Vict. c. 26, § 11: “Provided always, and be it further enacted, that any 
soldier being in actual military service, . . . may dispose of his personal estate as he 
might have done before the making of this Act.” 

It is to be noted that the language of this section does not so clearly qualify ail the 
provisions of the Act as the corresponding section of the Statute of Frauds. 

37 See In re Limond, [1915], 2 Ch. 240, 248. 

38 FouRTH REPORT OF THE REAL PROPERTY COMMISSIONERS, 22, 23 (1833). 

39 Goodell v. Pike, 40 Vt. 319 (1867). 

40 See Drummond 2. Parish, 3 Curt. Eccl. 522, 531 (1843). It appears from the 
preface to the life of Sir Leoline Jenkins, who was instrumental in preparing the Stat- 
ute of Frauds, that he took considerable credit to himself for having secured to 
English soldiers the same privilege in bequeathing their property as that enjoyed by 
the Roman soldiers. 

4l See MUIRHEAD, RoMAN Law (2 ed.), 322. This was later extended by Hadrian 
to those who had obtained an honorable discharge. Ibid. 

# See Inst. Just., Lib. II, tit. XI. “Sed testari quidem, etsi filiifamiliarum sunt, 
propter militiam concedunter, jure tamen communi, eadem observatione et in eorum tes- 
tamentis adhibenda, quam et in testamentis paganorum proxime exposuimus.”’ 

4 This result may well be deemed undesirable, but the remedy, of course, is with 
Parliament. 
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meet reasonable demands. The interests of the public generally, rather 
than those of the company, are the deciding factor in determining what 
extensions should be made. The company must perform that which is, 
under all the circumstances, a reasonable service.! 

A company, engaged in the business of distributing water for irriga- 
tion purposes, is a public service company at common law and is subject 
to all the duties of public service.2 But where there are natural limita- 
tions on its supply, it is compelled to take on consumers only up to the 
capacity of its system. Consumers of the normal supply are primary 
consumers and are equal in right; if there is any deficiency, the primary 
consumers must pro-rate.* When the normal supply is fully devoted to 
primary consumers, additional or secondary consumers may demand 
any surplus,‘ but cannot be admitted to the normal supply,® even though 
more favorably situated than a primary consumer.® A primary consumer 
may enjoin the company from admitting an additional consumer to the 
normal supply, when it is already devoted to primary consumers.’ 
This is worked out under the general rule that a public service company 
must furnish the public a reasonable service equally and without dis- 
crimination.® 

It is difficult to see why the same results should not be reached in the 
case of a company distributing natural gas. Such a company, like the 
irrigation company, is a public service company,!® engaged in the dis- 
tribution of an article, upon the supply of which there are natural limita- 
tions. As in the irrigation cases, the interesting problem arises where a 





1 Birmingham Water Works Co. v. Birmingham, 176 Ala. 301, 58 So. 204 (1912); 
Root v. New Britain Gaslight Co., 91 Conn. 134, 99 Atl. 559 (1916). Cf. Covington, 
etc. R. Co. v. Sandford, 164 U. S. 578, 596 (1896). 

2 San Diego Land & Town Co. »v. Sharp, 97 Fed. 394 (C. C. A.) (1899); Osborne ». 
San Diego Land & Town Co., 178 U. S. 22 (1900); Gould v. Maricopa Canal Co., 8 
Ariz. 429, 76 Pac. 598 (1904); Salt River Valley Canal Co. v. Nelssen, 10 Ariz. 9, 85 
Pac. 117 (1906); Crow v, San Joaquin Irrigation Co., 130 Cal. 309, 62 Pac. 562, 1058 
(1900); Wheeler v. Northern Colo. Irrigating Co., 10 Colo. 582, 17 Pac. 487 (1888); 
oe Canal Co. ». McFarland and Southwell, 50 Tex. Civ. App. 92, 109 S. W. 435 

1908). 

’ Holman v. Pleasant Grove City, 8 Utah, 78, 30 Pac. 72 (1892); Souther v. San 
Diego Flume Co., 121 Fed. 347 (C. C. A.) (1903). Cf. Larimer & Weld Irrigation Co. 
v. Wyatt, 23 Colo. 480, 48 Pac. 528 (1897). 

4 Green Valley Ditch Co. v. Schneider, 50 Colo. 606, 115 Pac. 705 (1911). 

5 Gerber v. Nampa & Meridian Irr. Dist., 16 Idaho, 1, 100 Pac. 80 (1908). See 
Gould v. Maricopa Canal Co., 8 Ariz. 429, 450, 76 Pac. 598, 601 (1904). 

6 San Diego Land & Town Co. ». Sharpe, 97 Fed. 394 (C. C. A.) (1899). 

7 Wyatt v. Larimer & Weld Irrigation Co., 18 Colo. 298, 33 Pac. 144 (1893); 
Lanning v. Osborne, 76 Fed. 319 (C. C. A.) (1896), (affirmed, Osborne v. San Diego 
Land & Town Co., 178 U.S. 22). Contra, Bank of California v. Fresno Canal & Irriga- 
tion Co., 53 Cal. 201 (1878). 

8 See 2 WrEL, WATER Ricuts (3 ed.), §§ 1279-87. 

® In the irrigation cases the courts talk about “appropriation” and “ water rights,” 
and of course the results in those cases were originally reached through water law com- 
bined with the law of public-service companies. However, it is submitted that, where 
there is a company supplying a natural product through conduits to a large number 
_of consumers, the problem is, in substance, the same, whether that natural product 
be water or gas. For a concise, non-technical presentation of the different doctrines 
of water law in this country, see Pound, “Irrigation Law,” 5 Amer. L. & Proc. 363. 

10 Bloomfield, etc. Natural. Gaslight Co. ». Richardson, 63 Barb. 437 (1872); 
Charleston Natural Gas Co. v. Low, 52 W. Va. 662, 44 S. E. 410 (1901); Coy v. Indian- 
apolis Gas Co., 146 Ind. 655, 46 N. E. 17 (1897). ee 
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connection is demanded after the company has already contracted up 
to its normal supply; but the only court which has passed squarely upon 
this question has reached a result opposite to that in the irrigation 
cases. In State ex rel. Wood v. Consumers Gas Trust Co.," it was held 
that a new consumer must be “permitted to share in the quantity of gas 
the company has at its command, whatever that may be, on the same 
terms that others are permitted to use it.”’ This decision has been the 
subject of criticism.” The authorities cited by the court do not support 
the decision. There are two elements in the duty of the company: (1) 
reasonable service, (2) no discrimination. The court evidently concen- 
trated its attention on the latter and lost sight of the former." As in 
the irrigation cases, it is a reasonable service to the primary consumers 
to limit the number of consumers to the available supply of gas. Any 
other rule is thoroughly unsatisfactory. Such discrimination as there is 
under this rule is fully justified under the circumstances. It is not dis- 
crimination in itself that is objectionable, but only discrimination which is 
not based on any reason. Suppose there is a temporary car shortage. 
There are only ten cars available. A hundred shippers apply for cars, 
and each must have at least one car to make it worth while. Should the 
carrier be compelled to say to them, “You can have one-tenth of a car 
each”? Rather, the first ten applicants should get the cars. Similarly, 
if there is a natural gas company having only a hundred units of gas 
normally available, the first hundred applicants should be connected and 
these primary consumers should have equal rights; but they should 
not be subjected to unreasonable diminution by further connections. 
If the company is compelled to connect all who apply, the service may 
become totally worthless to all consumers. Such a result is hardly con- 
sonant with the primary duty of the company to furnish a reasonable 
service. 

It is not suggested that the natural gas company may, in the first 
instance, discriminate between patrons. It cannot give its directors 
or stockholders, as such, a preference over the general public,” nor can 
it undertake to give all its supply to one consumer.'® This is further 





1 157 Ind. 345, 61 N. E. 674 (1901). This case was followed in Indiana Natural 
Gas Co. v. State ex rel. Armstrong, 162 Ind. 690, 71 N. E. 133 (1904). See 15 Harv. 
L. REv. 571. 

12 “A rule which may result in satisfactory service to none, not even to the appli- 
cant in question, is hardly consistent with public service to all.” 1 Wyman, PuBLiIc 
SERVICE COMPANIES, § 653. 

3 A similar error was made in United Fuel Gas Co. v. Public Service Commission, 73 
W. Va. 571, 80 S. E. 931 (1914). The natural gas company had established a rate of 
23 cents a thousand cubic feet for its “no contract” consumers, while charging those 
who signed a five-year exclusive contract, 22 cents. The court held that this was 
undue discrimination. It would seem that there are essentially two different services 
performed, and the authorities seem to allow a discrimination in rates based on 
such differences in service. Graver 1. Edison Electric Illuminating Co., 126 App. Div. 
371, 110 N. Y. Supp. 603 (1908); Steinman v. Edison Electric Illuminating Co., 43 Pa. 
Super. Ct. 77 ree Beck »v. Indianapolis Light & Power Co., 36 Ind. App. 600, 76 
N. E. 312 (1905); Souther ». Gloucester, 187 Mass. 552, 73 N. E. 558 (1905); St. Louis 
Brewing Ass’n v. St. Louis, 140 Mo. 419, 37 S. W. 525, 41 S. W. o11 (1896). 

4 Fairchance Window Glass Co. v. Star Gas Co., 66 Leg. Int. (Pa.) 409 (1908). 

18 Crescent Steel Co. v. Equitable Gas Co., 23 Pitts. Leg. J. (N. s.) 316 (1892). 

16 “The defendant [natural gas] companies are public service corporations, having 
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evidence of the similarity between the natural gas and the irrigation 
companies. .The irrigation company cannot grant exclusive rights,!” nor 
undertake to give its entire supply to one consumer.!® 

A recent case !* has arisen, where, although the supply of gas was 
normally more than adequate, the company was unable to supply the 
abnormal demands made by the consumers during a period of fifteen or 
twenty days of extremely cold weather. The court, considering the 
short duration of the period of deficiency and without deciding the ques- . 
tion presented in State ex rel. Wood v. Consumers Gas Trust Co.,?° or- 
dered the company to give to the relator the connection which he sought.” 
This result seems sound. The real dispute in these cases is between the 
old consumers and the new one. Here the old consumers were demand- 
ing an unusual amount of gas for this short period. As between them 
and the new consumer, this was an unreasonable demand. It is only 
where the new consumer is cutting into the normal supply of the old one 
that the result in State ex rel. Wood v. Consumers Gas Trust Co.” becomes 
objectionable. 





RECENT CASES 


BAILMENTS — BAILEE AND THIRD PERSONS — RIGHT OF BAILEE TO RE- 
COVER FuLtt DAMAGES FROM SURETY OF CONVERTER. — The defendant was 
surety for $2,000 on a postal employee’s bond which was conditioned on his 
accounting forall property which came into his hands as clerk. The employee 
stole $15,000. The government, though its own liability to the owner was 
limited to $50, sued for the full amount of the bond. Held, that the govern- 





the right of eminent domain, bound to furnish gas to consumers along their lines and 
within their respective districts . . . under ordinary rules of law applying to public 
service corporations in general. From the very nature of the source of supply this 
cannot mean that they are bound to furnish all consumers along their lines with all 
the gas they might require, but only that they shall furnish whatever gas they have to 
all who desire to become consumers along their lines, with a reasonable degree of 
equality. While it has not yet been held that a contract by which a natural gas com- 
pany would undertake to give all its supply to one consumer is void as against public 
policy, such a contract certainly tends to encourage, if not to compel, the gas company 
to default in its duties to the general public, and is therefore not to be favored.” Per 
Shafer, J., in Clairton Steel Co. ». Manufacturers Light & Heat Co., 240 Pa. 427, 438, 
87 Atl. 998, 1002 (1913). 

17 Leavitt v. Lassen Irrigation Co., 157 Cal. 82, 106 Pac. 404 (1909.) 

18 Sammons v. Kearney Irrigation Co., 77 Neb. 580, 110 N. W. 308 (1906). 

19 Park Abbott Realty Co. v. Iroquois Natural Gas Co., 168 N. Y. Supp. 673 (1918). 
See Recent Cases, page ooo. 

20 157 Ind. 345, 61 N. E. 674 (1901). 

%1 The relator applied for the connection before building the house and before 
the period of shortage. Upon the happening of the shortage, the Public Service 
Commission ordered the gas company to make no more connections, and, relying on 
this order, the company refused the connection to the relator when he completed his 
house. The court, in making its decision, considers the element of estoppel. How- 
ever, it is evident that such consideration can have no weight. Estoppel could at best 
give the relator a merely private right, which could not be the foundation of a writ of 
mandamus. 

2 Supra, note 20. 
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ment can recover. United States Fidelity & Guaranty Co. v. United States, 246 
Fed. 433. 

Grounded on the old English property conception of possession being of 
primary importance, the rule that a bailee may recover entire damages for in- 
juries to a bailed article irrespective of his liability over, is well established. 
The Winkfield, [1902] P. 42; Ullman v. Barnard, 7 Gray (Mass.), 554; Cham- 
berlain v. West, 37 Minn. 54; Union Pacific Co. v. Meyer, 76 Neb. 549, 107 
N. W. 793. See Hotmes, THE Common Law, c. 5. If the bailee may recover 
from the employee who converts property intrusted to him, it seems clear he 
should be able to recover from the surety on a bond which called for the faith- 
ful paying over by the employee of any property he might receive. United 
States v. Griswold, 9 Ariz. 314, 80 Pac. 317; United States v. American Surety 
Co. 155 Fed. 941; Gibson v. United States, 208 Fed. 534. After a bailee has 
made full recovery he is responsible to the bailor for all he has recovered 
above the value of his own interest. See S—EpGwiIcK, DAMAGES, 9 ed., § 76. It 
would seem that after the government has recovered from the wrongdoer or 
his surety, the bailor should be allowed to sue the government in the Court 
of Claims and should not be dependent merely on the government’s benevo- 
lence. See 24 Stat. AT L. 505. 


ComMON CARRIERS — REASONABLE SERVICE — DISCRIMINATION. — On the 
application of certain “snow bird” coal miners, whose mines were only tempo- 
rarily opened because of the shortage of coal and the resultant high prices, the 
Public Service Commission of West Virginia ruled that a regulation of the 
applicant railroad, providing for the furnishing of open-top cars only to miners 
who had tipple-loaders, a device for speedy loading of cars, which could be 
used only with open-top cars, was unjustly discriminatory, and ordered that 
these cars be provided to all miners applying in proportion to the capacity of 
their mines. The exceptional demand for cars created a shortage, and the 
railroad was supplying only box cars to the small mines. Held, that the order 
of the Commission be annulled. Baltimore, etc. R. Co. v. Public Service Com- 
mission, 94 S. E. 545 (W. Va.). 

The common carrier is under a duty to provide a sufficient number of cars 
for any ordinary exigency; but it is not bound to provide cars for extraordi- 
nary and unforeseeable emergencies. Shoptaugh v. St. Louis, etc. R. Co., 147 Mo. 
App. 8, 126 S. W. 752; Wall Milling Co. v. Atchison, etc. Ry. Co., 82 Kan. 256, 
108 Pac. 137. See Anderson v. Chicago, etc. R. Co. 88 Neb. 430, 437, 129 N. W. 
1008, 1011. But it is the duty of the carrier to provide the facilities which it 
possesses to all who make demand, without discrimination. Chicago, etc. R. Co. 
v. Wolcott, 141 Ind. 267, 39 N. E. 451; Sonman Shaft Coal Co. v. Pennsylvania 
R. Co., 241 Pa. 487, 88 Atl. 746. This question of discrimination, however, 
must be tested by what is reasonable. If the discrimination is not unjust, 
then the carrier may employ it without any violation of the principle of equality. 
United States ex rel. Pitcairn Coal Co. v. Baltimore, eic. R. Co., 154 Fed. 108; 
Logan Coal Co. v. Pennsylvania R. Co., 154 Fed. 497; Gulf Compress Co. v. 
Alabama Great Southern R. Co., 100 Miss. 582, 56 So. 666. And the regulation 
in question appears clearly reasonable under the circumstances. It has even 
been held that a railroad is justified in refusing cars to any except tipple-loaders, 
if a shortage of cars justifies such policy, and no discrimination is practised 
between mine-owners similarly circumstanced. Harp v. Choctaw, etc. R. Co., 
125 Fed. 445; Thompson v. Pennsylvania R. Co., 10 I. C. C. 640. The sole 
question then remaining is whether the carrier is providing a reasonable serv- 
ice to the public and the mine-owners. And, since the answer to this question 
must depend on the foreseeability of the emergency, and since the railroad is 
meeting the situation as well as its equipment will permit, it would seem that 
the service provided is all that could reasonably be expected. Pennsylvania 
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R. Co. v. Puritan Coal Mining Co., 237 U.S. 121; Udall Milling Co. v. Atchison, 
etc. Ry. Co., supra; Cumbie v. St. Louis, etc. Ry. Co., 105 Ark. 415, 151 S. W. 
240. See Illinois Central R. Co. v. River & Rail Coal & Coke Co., 150 Ky. 480, 
493, 150 S. W. 641, 643. Hence the decision seems clearly sound. 


DESCENT AND DISTRIBUTION — WHAT CONSTITUTES ADVANCEMENT. — A 
court of equity ordered that payments from the surplus income of a lunatic’s 
estate be made from time to time to next of kin whom the lunatic when sane 
was in the habit of assisting financially. Held, that these payments were gifts. 
In re The Farmers’ Loan and Trust Co., Administrator, 58 N. Y. L. J. 1565. 

Whether or not a payment by an intestate during his lifetime is to be treated 
as an advancement rests on the intent of the intestate. Cowles v. Cowles, 56 
Conn. 240, 13 Atl. 414. In the case of a payment to a child of the intestate, 
or to a person to whom the intestate stands in loco parentis, the presumption 
is in favor of an advancement. Carmichael v. Lathrop, 108 Mich. 473, 66 N. W. 
350. A court of equity in ordering payments to be made from the estate of a. 
lunatic acts not on any supposed interest in the property on the part of the 
beneficiaries but upon the principle that the court will act with reference to 
the lunatic, and for his benefit, as it is probable the lunatic himself would 
have acted, if of sound mind. Ex parte Whitbread, 2 Mer. 99. On these prin- 
ciples the present decision is clearly sound. 


ILLEGAL Contracts — Contracts AGAINST PusBiic Poticy — INCIDENTAL 
RESTRAINT OF MARRIAGE. — Plaintiff’s intestate promised to transfer his en- 
tire property to defendant in case the latter managed the estate until the 
death of intestate and remained unmarried during that period. In proceed- 
ings to settle the estate, defendant filed a cross bill for performance of this 
agreement. Held, that the agreement is valid, and that defendant is entitled 
to the relief sought. Fletcher v. Osborn, 118 N. E. 446 (Ill.). 

In a majority of the cases raising similar considerations, the decisions are in 
accord with the principal case. King v. King, 63 Ohio St. 363, 59 N. E. 111. 
Crowder-J ones v. Sullivan, 9 Ont. L. R. 27. Contra, Lowe v. Doremus, 84 N. J. L. 
658, 87 Atl. 459. There is nothing intrinsically illegal in abstaining from 
marriage, but public policy does not favor agreements tending to a restraint 
thereof. The principal case marks out what is conceived to be a reasonable 
limitation of this doctrine, namely, that the contract is not vitiated where the 
restraint is merely incidental to the main object thereof. It is generally held 
that this rule is not applicable to the analogous cases of contracts incidentally 
effecting a restraint of trade. Bishop v: Palmer, 146 Mass. 460, 16 N. E. 299; 
Saratoga Bank v. King, 44 N. Y. 87. But the distinction in result is probably 
sound, as there is a stronger policy against restraint in the latter type of 
case. See 14 Harv. L. REV. 614. 


InyuNCTION — AcTS RESTRAINED — PUBLICATION OF PERSONAL LETTERS. 
— The defendant had obtained personal letters written by one of the plaintiffs 
to the other, and had deposited the letters with a court in a divorce proceed- 
ing against the writer. This proceeding being concluded she applied to the 
court for the letters for the purpose of publishing them. The plaintiff brought 
a bill to enjoin the giving of the letters to her and the publication of them by 
her. Held, that the injunction be granted, to protect the property right of the 
plaintiffs in the letters. King v. King, 168 Pac. 730 (Wyo.). 

Courts of equity since the time of Lord Eldon have not hesitated to enjoin 
the recipient of private letters, or third parties, from publishing them. The 
jurisdiction of equity was based, by Lord Eldon, upon the securing of the prop- 
erty interest of the writer in his personal letters. Gee v. Pritchard, 2 Swanst. 
402. Property in personal letters, which are without historical, literary, or 
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autographical value is, however, such an unsubstantial and trivial interest 
that equity would dismiss the suit as vexatious, were it not for the interest of 
personality involved. The real interest protected by the court is not a prop- 
erty interest but the interest of personality of the writer. See Roscoe Pound, 
‘Equitable Relief Against Defamation and Injuries to Personality,” 29 Harv. 
L. REV. 640, 643, 671. The courts have, however, almost universally put the 
jurisdiction of equity on the basis of protection of property interests. Woolsey 
Judd, 4 Duer (N. Y.) 379; Baker v. Libbie, 210 Mass. 599, 97 N. E. 109; 
Labouchere v. Hess, 77 L. T. (N. 8.) 559. See Folsom v. Marsh, 2 Story (U.S. 
Dist. Ct.) 100, 110. It is only by dicta that a few courts have asserted that 
equity will protect the rights of personality in such cases, apart from any prop- 
erty right. See Vanderbilt v. Mitchell, 72 N. J. Eq. 910, 919, 67 Atl. 97, 100; 
Tizkowitz v. Whitaker, 115 La. 479, 480; 39 So. 499, 500, 117 La. 708, 710, 42 
So. 228, 229; Munden v. Harris, 153 Mo. App. 652, 659, 134 S. W. 1076, 1079. 


INTERSTATE COMMERCE — CONTROL BY STATE— POLICE POWER OF STATE — 

INTEREST OF PUBLIC HEALTH — PROHIBITION OF CONDENSED MILK MADE 
’ or Skrmmep Mik. — The plaintiffs, manufacturers of a compound of evapo- 
rated skimmed milk and vegetable fat, a wholesome product; properly labeled 
under the Federal Pure Food Act, sought to enjoin the enforcement of an 
Ohio statute prohibiting the manufacture and sale of condensed milk made 
from skimmed milk, on the ground that it was unconstitutional. (Onto GEN. 
Cong, § 12725.) The milk was manufactured and shipped from without the 
state into Ohio for sale. Held, that relief be denied. Hebe Co. v. Calvert, 246 
Fed. 711. 

It is clear that a state in the exercise of its police power may enact laws 
which will be valid, though they indirectly affect interstate commerce. Savage 
v. Jones, 225 U. S. 501; Hennington v. Georgia, 163 U. S. 299. A statute, 
however, palpably directed at evading the commerce clause is objectionable. 
Welton v. Missouri, 91 U. S. 275; Walling v. Michigan, 116 U. S. 446. Astate 
regulation must not exceed the exigencies of the case. Railroad Co. v. Husen, 
95 U.S. 465. Nor may it render unsalable articles of interstate commerce. 
Collins v. New Hampshire, 171 U.S. 30. The question in the particuler case 
must be: Is the interference with interstate commerce unreasonable? This 
involves balancing the importance and necessity of police regulation on the 
one hand and the extent of encroachment on interstate commerce on the other. 
Police power may justify a statute as due process under the Fourteenth 
Amendment. Powell v. Pennsylvania, 127 U.S. 678. But only a necessary exer- 
cise of that power will justify interference with interstate commerce. Schollen- 
berger v. Pennsylvania, 171 U.S. 1. A drastic state law prohibiting the sale of 
oleomargarine, so colored as to resemble butter, has been upheld by the 
Supreme Court as a legitimate police provision against fraud. Plumley v. 
Massachusetts, 155 U. S. 461. The principal case follows that decision and 
sanctions a statute equally as paternalistic, arguing that despite the proper 
label, some one may be deceived. 


INTERSTATE COMMERCE — INTERSTATE COMMERCE COMMISSION — ORDER 
OF THE COMMISSION INOPERATIVE THROUGH UNCERTAINTY. — An Illinois 
statute prohibited any intra-state passenger rate in excess of two cents per mile. 
Certain carriers having raised the interstate rate to 2.4 cents per mile, the 
Interstate Commerce Commission found this created a discrimination between 
intra-state and interstate shipments, and ordered the railroads to desist from 
“collecting passenger fares between St. Louis, Missouri, and points in Illi- 
nois upon a basis higher than 2.4 cents per mile, . . . which basis was found 
reasonable . . ., or higher than the fares contemporaneously exacted between 
East St. Louis, Illinois, and the same Illinois points.” The carriers raised 
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their intra-state rates and sued to enjoin interference by the Illinois state 
authorities. Held, that the uncertainty in the order as to the points to which 
it is applicable renders it inoperative as to intra-state rates. Jil. Cent. R. R. 
Co. v. Public Utilities Com. of Illinois, 38 Sup. Ct. Rep. 170. 

An order of the commission which is so general as to amount merely to a 
restatement of the legal duties of the carrier or of the prohibitions of the In- 
terstate Commerce Act will not be enforced by the courts. Farmers’ Loan & 
Trust Co. v. Northern Pacific Ry. Co.,83 Fed. 249; Southern Pacific Co. v. Colo. 
Fuel & Iron Co., 101 Fed. 779, affi’d in 22 Sup. Ct. Rep. 954. An order may, 
however, like a decree of court, under some circumstances, merely prescribe 
the end to be attained, and leave a wide discretion to the carrier as to the 
means of effecting that end. Houston, etc. Ry. Co. v. United States, 221 U.S. 1; 
Carpenter v. Easton & Amboy R. Co., 28 N. J. Eq. 390. Thus a carrier 
may be ordered to cease an unlawful discrimination arising from the main- 
tenance of lower rates to one point than to another similarly situated, allow- 
ing the carrier the option of raising the former rates or lowering the latter, or 
changing both. Houston, etc. Ry. Co. v. United States, supra; Adams Express 
Co. v. South Dakota, 244 U. S. 617. And although an order is in itself two 
indefinite to be enforced, if it can be made sufficiently definite for intelligent 
performance by reference to the report of the commission it will be given 
effect by the courts. Adams Express Co. v. South Dakota, supra. Where the 
rates producing the discrimination are wholly interstate, a remedial order of 
_ the commission might be held valid, although it failed to specify the precise 

points between which the new schedule should be operative, leaving it to the 
courts or the commission to make any subsequent limitations found proper. 
See Behlmer v. Louisville etc. R. Co., 83 Fed. 898, affirmed in 175 U.S. 648; 
Philadelphia, etc. Ry. Co. v. United States, 219 Fed. 988. Where, however, the 
order also permits a readjustment of intra-state rates, a conflict with state 
authority is encountered. The power of the Interstate Commerce Commission 
to effect intra-state rates extends only so far as it is necessary to prevent dis- 
crimination against interstate commerce, or to remove any other direct burden 
on such commerce. See Gibbons v. Ogden, 9 Wheat. (U.S.) 1, 145; Houston, etc. 
Ry. Co. v. United States (Shreveport Rate Case), 234 U.S. 342. Therefore the 
commission must find in the case of each intra-state rate altered that it is a 
burden on interstate commerce, and may not leave the territory and points to 
which the order applies uncertain and at the discretion of the carrier, because 
there is a general discrimination against interstate commerce. See American 
Express Co. v. Caldwell, 244:U. S. 617, 625. 


LIBEL AND SLANDER — PRIVILEGED COMMUNICATIONS — PETITIONS TO A 
Pusiic OrFricer.—A petition against renewing the plaintiff’s license was 
widely circulated in a community to obtain signatures, charging the plaintiff 
in obviously exaggerated phrases with keeping a disorderly saloon. This 
occurred six months before plaintiff’s license would terminate; the plaintiff had 
not requested a renewal. As a petition for revocation it did not conform to 
the statutory requirements. Held, on demurrer, that the communication was 
not privileged. Koehler v. Dubose, 200 S. W. 238 (Texas). 

In certain situations it seems the better policy not to place upon the pe- 
titioner the risk of having spirited language subsequently construed as evidence 
of actual malice, and therefore in those cases the law has allowed an absolute 
privilege. Thus petitions to the legislature pertinent to matters before the 
proceeding are so privileged. See Cook v. Hill, 3 Sandf. (N. Y.) 341, 350. It 
has been held that a petition to the governor for the pardon of a criminal is 
absolutely privileged, on the ground that it is in the nature of a paper filed in 
a judicial proceeding. Comnnellee v. Blanton, 163 S. W. 404 (Texas). In most 
cases, however, petitions to public officers are only qualifiedly privileged, 7. e., 
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privileged unless actual malice is shown. A communication to a proper public 
officer as to a suspicion of crime is so regarded. Mueller v. Radebaugh, 79 
Kan. 306, 99 Pac. 612. The same is true of complaints made to public officers 
concerning the alleged misconduct of a subordinate. Tyree v. Harrison, 100 
Va. 540, 42 S. E. 295; Howarth v. Barlow, 99 N. Y. Supp. 457, A petition to 
the proper officiai against the issuing of a teacher’s license is qualifiedly priv- 
ileged. Wieman v. Mabee, 45 Mich. 484. Cf. Bodwell v. Osgood, 3 Pick. 
(Mass.) 379. Similarly, a communication to the proper official as to alleged 
misconduct of a saloon proprietor enjoys a qualified privilege. Coloney v. 
Farrow, 39 N. Y. Supp. 460. This is so even though the petition has been 
circulated for signatures. Vanderzee v. McGregor, 12 Wend. (N. Y.) 545. The 
communication, however, must be made at a reasonable time and in a reason- 
able manner. This was not done in the principal case. See Werner v. Ascher, 
86 Wis. 349, 56 N. W. 860. 


MUNICIPAL CORPORATIONS — TERRITORIAL Limits — QUO WARRANTO. — 
As the result of an accident upon a highway, the question arose whether the 
highway was within the jurisdiction of a certain city or an adjoining township 
Both deny jurisdiction over the disputed tract of land. The state brought quo 
warranto against the city to determine its true boundary. The city contended 
that quo warranto would not lie to correct its conduct in confining its terri- 
torial jurisdiction within too narrow limits. Held, that quo warranto was the 
proper proceeding. State ex rel. Ramsey v. City of Hutchinson, 169 Pac. 
1140 (Kan.). 

Quo warranto is appropriate to test the legality of the exercise of a public 
franchise. It is held the proper proceeding to determine the right of a munic- 
ipal corporation to exercise jurisdiction over added territory. East Dallas v. 
State, 73 Texas, 370, 11 S. W. 1030; People v. City of Peoria, 166 Ill. 517, 46 
N. E. 1075. But it is difficult to see how the writ can be maintained where 
as in the principal case the converse situation is involved. As there has been 
no usurpation of a franchise, the writ is unavailing. Attorney-General v. City 
of Salem, 103 Mass. 138. The fact that two suits may be necessary to fix 
liability for the accident on either the city or the township, shows the need of 
procedural reforms, permitting joinder in the alternative, but it does not 
justify torturing guo warranto to serve an unintended purpose. 


PATENTS — NATURE AND REQUISITES FOR PATENT — EFFECT OF SECRET 
Use oF Device on Ricut To Patent. — The plaintiff, who had invented a 
process for the manufacture of glass, and who, having used it for ten years in 
secret, placing the product on public sale, had patented the process when he 
could no longer keep it secret, sued the defendant for infringement of his 
patent. The patent law provides that in such a suit it should be a defense 
that the invention had been “abandoned to the public” before the applica- 
tion for the patent. (Rev. Strat. § 4920.) Held, that the plaintiff could not re- 
cover, since he had abandoned the invention to the public. Macbeth-Evans 
Glass Co. v. General Electric Co., 246 Fed. 695. 

The patent laws specify no time after the invention within which a patent 
must be applied for. Mere delay in-applying for a patent, where there are no 
intervening rights, does not forfeit the right to secure it. Bates v. Coe, 98 U.S. 
31. It is difficult to see how the use of a process in secret, with the con- 
tinuing purpose of applying for a patent as soon as the secret can no longer be 
kept, is an abandonment of the process, and an abandonment to the public. 
The decision can, however, be supported on another ground: The purpose of 
the patent laws, as set forth in the United States Constitution, is “to promote 
the progress of science and useful arts by securing for limited times to . . . in- 
ventors the exclusive right to their respective . . . discoveries.” U.S. Const., 
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Art. 1, §8. The patent law limits the grant of a patent to a term of seventeen 
years. See Rev. Stat. § 4884. It requires that the application shall contain 
a full description of the invention so that any one may use it after the patent 
expires. See Rev. Strat. § 4888. If an inventor postpones his application 
for a patent, profiting by his invention in the meantime, in order to extend 
the time of his monopoly beyond the period provided for by the patent law, it 
is clear that it is not within the policy of patent legislation to aid him in 
carrying out this purpose by granting him a patent when he can no longer 
keep the invention secret. See Pennock v. Dialogue, 2 Peters (U. S.), 1, 19; 
Kendall v. Winsor, 21 How. (U. S.) 322, 328. See also 1 BLACKSTONE, Com- 
MENTARIES, 87. Compare with this the case of the prolonged use of a device 
for purpose of experimentation and improvement, which is held not to forfeit 
the right to a patent. Kendall v. Winsor, supra; Elizabeth v. Pavement Co., 
97 U.S. 126. 


PLEADING — PARTIES — JOINDER — STATUTORY PROVISION FOR JOINDER OF 
DEFENDANT IN THE ALTERNATIVE. — A Rhode Island statute provides that . 
“whenever in any action the plaintiff is in doubt as to the person from whom 
he is entitled to recover, he may join two or more defendants with a view of 
ascertaining which, if either, is liable.” Plaintiff joined the X company and 
the Y company in an action for damages for personal injuries to his wife, 
suffered in a collision between the X company’s car, on which she was a pas- 
senger, and the Y company’s truck. Negligent management by the servants 
of each defendant is alleged to have caused the collision. The X company 
demurred on the ground of improper joinder. Held, that the demurrer be sus- 
tained. Beshavian v. Rhode Island Co., 102 Atl. 807 (R. I.). 

The origin of this statute is found in the English Judicature Act of 1873 and 
in the Supreme Court of Judicature rules. See 36 & 37 Vict. c. 66; SUPREME 
Court OF JUDICATURE RuLEs, Order XVI, Rule 7. Therefore the Rhode 
Island court went to the English decisions for the construction of their statute. 
See Phoenix Iron Foundry v. Lockwood, 21 R. I. 556, 45 Atl. 546; Mason v. 
Copeland Co., 27 R. I. 232, 61 Atl. 650. The English rule as it read when 
Rhode Island adopted its statute was construed not to permit joinder of 
causes of action. Sadler v. Great Western Ry. Co., [1896] A. C. 450. The im- 
mediate result of this decision was a change in Order XVI so.as to permit 
joinder of causes of action, provided they grew out of the same transaction or 
series of transactions. See THE ANNUAL PRACTICE, 1916, Rules, Order XVI. 
The inference seems clear that the court had misinterpreted the purpose of 
the rules, and that the change was made to secure that purpose by removing 
the limitation imposed by the court. Generally, since the change, the Eng- 
lish courts permit joinder of causes of action under Order XVI. Frankenberg 
‘v. Great Western Horseless Carriage Co., [1900] 1 Q. B. 504; Bullock v. London 
General Omnibus Co., [1907] 1 K. B. 264; Congeladas v. Houlder Bros. & Co., 
[r910] 2 K. B. 354. Contra, Thompson v. London County Council, [1899], 
1 Q. B. 840. Therefore, if the Rhode Island court had looked at the English 
law as it had developed, it should have found that the intent was to permit 
joinder of causes of action under Order XVI. By the decision in the principal 
case, however, the Rhode Island statute has been denied all effect, for 
the rule now is that tortfeasors can be joined only if they are joint tort- 
feasors, which was the common-law rule. See Dicey, PARTIES, Rule 98. It is 
submitted that no court is justified in thus denying all effect to a statute that 
is intended to accomplish an end possible of accomplishment. See Roscoe 
Pound, “‘Common Law and Legislation,” 21 Harv. L. REv. 383. 


PoticeE PowER — REGULATION OF PROFESSIONS — PowER TO LICENSE 
CremENT Contractors. —A municipal ordinance provided that no person 
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should engage in the cement-contracting business without a license from the 
city council and without filing a bond with the city guaranteeing the proper’ 
construction of work undertaken by the licensee. Held, that the ordinance is 
unconstitutional. State ex rel. Sampson v. City of Sheridan, 170 Pac. 1 (Wyo.). 

The proper exercise of the police power permits regulation in the interest of 
the peace, comfort, convenience, and prosperity of the community. See The 
Minnesota Rate Cases, 230 U. S. 352, 404. In the interest of the prosperity of 
the community certain lines of business endeavor may be regulated with a view 
to protecting the people thereof against their own improvidence and bad judg- 
ment. Thus dealers in investment securities may be licensed under the super- 
vision of the state. Hall v. Geiger-Jones Co., 42 U.S. 539. Similarly the 
practice of encouraging retail sales by means of “trading stamps” may be 
regulated. Rast v. Van Deeman & Lewis, 240 U.S. 342. But the rule of these 
cases does not go so far as to permit indiscriminate regulation of any business 
or occupation as such. Power to regulate should turn largely on the actual ex- 
istence of the evil sought to be remedied and the magnitude thereof. Of 
necessity this is an elastic standard. Thus on the validity of license restric- 
tions imposed on itinerant merchants there is a decision each way. State 
v. Conlon, 65 Conn. 478, 33 Atl. 519; State v. Harrington, 68 Vt. 622, 35 Atl. 
515. Under this principle there is no occasion to quarrel with the decision in 
the present case. 


Pustic Lanps — BowA FIDE PURCHASER OF CERTIFICATE OF ALLOTMENT 
— RicHts To ImpROvEMENTS. — The issue of a certificate of allotment of 
lands under the Choctaw-Chickasaw Agreement was procured by fraud. The 
certificate was then sold to a bond fide purchaser. Upon discovery of the fraud 
the certificate was held for cancellation and the land allotted to others. The 
boné fide purchaser seeks by mandamus to have a patent issued to him. Held, 
that the writ should not be granted. Duncan Townsite Co. v. Lane, 38 Sup. 
Ct. Rep. 99. 

A boné fide purchaser of a fraudulently obtained certificate of allotment of 
public lands who later and in good faith secures a patent is protected. United 
States v. Clark, 200 U. S. 601; People v. Swift, 96 Cal. 165, 31 Pac. 16. See 
19 Harv. L. REv. 542. But if the purchaser has not secured the patent, and 
has only the certificate, he has merely an equity and is not protected against 
the legal owner. Hawley v. Diller, 178 U.S. 476. The principal case suggests 
the question of whether a bond fide purchaser of a fraudulently secured cer- 
tificate, fvho in good faith improves the premises but fails to secure legal title, 
is entitled to any relief. The general rule is that if a person honestly believ- 
ing himself rightfully in possession makes improvements he may set off the 
value of such improvements in any equitable action by the true owner. Green 
v. Biddle, 8 Wheat. (U. S.) 1. The theory is that the true owner must do 
equity if he seeks the aid of equity. But affirmative action on the motion of 
one who makes such improvements is denied. Putnam v. Ritchie, 6 Paige 
(N. Y.) 390. The theory is that whatever is attached to the land becomes 
a part of the land and belongs to the owner. The result is that justice is secured 
by invoking a technical rule in the one case, and that there is a failure of jus- 
tice for the same reason in the other. This seems a desirable situation for an 
application of the principle of unjust enrichment. Bright v. Boyd, 1 Story 
(U. S. Dist. Ct.), 478, 2 Story (U.S. Dist. Ct.), 605. See 2 Story, Equiry 
JURISPRUDENCE, § 799 b (n.). 


PuBLIC SERVICE COMPANIES — Excuses FoR Not SERVING — FAILURE OF 
Suppty. — Relator applied for a connection to the respondent natural gas 
company. Before time to make the connection, there was a period of fifteen 
or twenty days of extremely cold weather; and, although the supply of gas 
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had for years been fully adequate, it was not sufficient to fill the abnormal 
demands made during this period. The Public Service Commission ordered 
the respondent to connect no more consumers, and pursuant to this order, the 
respondent refused the relator its connection. Held, that a writ of mandamus 
should be granted compelling the respondent to give the relator its connec- 
tion. Park Abbott Realty Co. v. Iroquois Natural Gas Co., 168 N. Y. Supp. 673. 
For a discussion of this case, see Notes, page 1028. 
PusBLic SERVICE COMPANIES — REGULATION OF PUBLIC SERVICE COMPANIES 
— WHAT ARE REASONABLE RATES AFTER TERMINATION OF FRANCHISE. — 
After the expiration of a water company’s franchise the city passed an ordi- 
nance fixing the rates to be charged by it, providing, inter alia, for annual 
hydrant rentals which were to include such hydrants as the Council might 
thereafter require. The company sued to have the city enjoined from enforc- 
ing this ordinance on the ground that the rates fixed were confiscatory. Held, 
that in determining the reasonableness of the rates the plant was to be 
valued as a plant in use, and the item of “going value” was to be consid- 
ered. City and County of Denver v. Denver Union Water Co., 38 Sup. Ct. 
Rep. 278. 

The state has of course the right to regulate the rates of public service 
companies. Spring Valley Waterworks v. Schottler, 110 U. S. 347. In order 
not to constitute a taking of property without due process these rates must 
allow a reasonable return on the value of the company’s plant. Brymer v. 
Butler Water Co., 179 Pa. 231, 36 Atl. 249. The usual method of valuing the 
plant is to find the cost of replacement, deduct the depreciation, and add an 
item for “going concern value.” The latter is the additional value of the plant 
over its value as an assembled plant due to the fact that it is in actual opera- 
tion. In a rate case at least the fact that the company is or is not making 
profits is not to be considered as an item of “going value.” Des Moines Gas 
Co. v. Des Moines, 238 U. S. 153; National Waterworks Co. v. Kansas City, 62 
Fed. 853; Spring Valley Waterworks v. San Francisco, 192 Fed. 137. In the 
principal case the company’s franchise had expired, and as between the parties 
the city had a right to compel the company to remove its pipes within a rea- 
sonable time. Laighton v. Carthage, 175 Fed. 145. It was argued for the city 
that the plant was therefore to be valued as junk and the item for going value 
was erroneous. But it would seem that the city’s duty to the people would 
defeat its right to require a removal of the pipes until a substitute had been 
provided. In any event the city by its regulating ordinance in effect Yave the 
company a license for an indefinite term. Cedar Rapids Water Co. v. Cedar 
Rapids, 118 Iowa, 234, 91 N. W. 1081. So long as this license continued the 
company was subject to regulation and bound to supply water. Laighton v. 
Carthage, supra. The plant was a going one and was properly valued as such. 
Cedar Rapids Water Co. v. Cedar Rapids, supra. The decision seems not only 
sound but eminently desirable. 
























































STATE — Suit AGAINST AN OFFICER NOT NECESSARILY SuIT AGAINST THE 

State. — Upon the insolvency of a bank against which the plaintiff held a 

certificate of deposit, the defendant who was Bank Commissioner under a 

Deposit Guarantee Plan, took possession of the bank and its assets. It was 

alleged that he exercised his power so arbitrarily and capriciously that plaintiff 

was damaged to the extent of his certificate of deposit. Held, that this was 

not an action against the state. Johnson v. Lankford, 38 Sup. Ct. Rep. 203. . 
That the Eleventh Amendment secures to the states immunity from private 

suits has long been established. Hans v. Louisiana, 134 U.S. 1. When a suit 

is against the state and when against an officer personally is not always easy 

to determine. The test — whether the state is a party of record — has long 
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been discarded. See 2 WiLLoucHBy, CoNSTITUTIONAL Law, § 621. It is said 
the question “must be determined by a consideration of the nature of the case 
as presented on the whole record.” In re Ayers, 123 U.S. 443. Obviously a 
suit against an officer for invasion of private rights, though done under color 
of office, is against him personally. Scully v. Bird, 209 U.S. 481. This is true 
also where those acts are done in execution of unconstitutional legislation. 
Osborn v. Bank of United States, g Wheat. (U.S.) 738; Poindexter v. Grenshaw, 114 
U.S. 270. Suit to recover property wrongfully taken or withheld by an officer 
is against him gua wrongful possessor, and hence is maintainable. United States 
v. Lee, 106 U. S. 196; Morrill v. Am. Reserve Bond Co., 151 Fed. 305. Cf. 
Rolston v. Missouri Fund Com’rs, 120 U.S. 390. But if the property loses its 
identity, e. g., taxes collected unlawfully and paid into the treasury, the theory 
of the action changes from a suit to recover property to one for the performance 
of an implied obligation to pay — an obligation of the state. Smith v. Reeves, 
178 U.S. 436. Though the officers are under a duty to carry out the obligations 
of the state, that duty, as in any case of agency, extends only to the principal, 
the state, and not to third persons. Suit against the officers to secure per- 
formance or damages for nonperformance of those obligations must necessarily 
proceed on the theory that it is against the state and as such is not maintain- 
able. Louisiana v. Jumel, 107 U. S. 711; Murray v. Wilson Distilling Co., 
213 U. S. 151. The principal case alleges capricious misconduct, whereby 
plaintiff’s property has been destroyed. The decision conforms with the gen- 
eral principle that if a person acting affirmatively exercises a power in wanton 
disregard of the rights of others, he becomes an individual trespasser, even 
though purporting to act in the capacity of an officer. See GUTHRIE, THE 
FOURTEENTH AMENDMENT, 176. 


SURETYSHIP — SURETY’S DEFENSES — PAYMENT OF DEBT OWED BY CRED- 
ITOR TO PRINCIPAL DEBTOR. — By statute a landlord had a lien on crops raised 
by the tenant, and could follow the crops into the hands of a purchaser. The 
defendant purchased the crops of a tenant who had not paid his rent. Sub- 
sequently, the landlord employed the tenant and paid him as wages a sum 
greater than the amount of the rent. Then the landlord tried to enforce his 
lien against the purchaser. Held, that he could not recover. Scott & Garrett 
v. Green River Lumber Co., 77 So. 309 (Miss.). 

When one person owns property which is security for the debt of another, the 
property is in effect surety for the debtor. See 1 BRANDT, SURETYSHIP AND 
GUARANTEE, § 43. The question in this case is whether the payment of wages to 
the principal debtor by the creditor discharges the surety. Release of security 
by the creditor discharges pro tanto his claim against the surety. Henderson v. 
Huey, 45 Ala. 275; Kirkpatrick v. Howk, 80 Ill. 122. Mere failure, however, 
on the part of the creditor to sue or to take other steps to enforce the obligation 
does not destroy the liability of the surety. Schroeppell v. Shaw, 3 N. Y. 446; 
Brick v. Freehold National Bank, 37 N. J. L. 307. The payment by the creditor 
of a debt owed by him to the principal debtor, instead of using it as a set-off 
lies somewhere betiveen these two groups of cases. It is generally held that if 
a creditor bank fails to satisfy a debt out of the general deposits of the principal, 
but permits him to withdraw the deposits, that does not discharge the surety. 
National Bank v. Peck, 127 Mass. 298. See Strong v. Foster, 17 C. B. 201, 224. 
Contra, McDowell v. Bank of Wilmington, 1 Harr. (Del.) 369. A fortiori, it 
would seem that for an ordinary creditor thus to pay the debtor would not 
destroy his right against the surety, for whereas a bank has the right to appro- 
priate money due on a general deposit to the payment of a depositor’s obliga- 
tions, an ordinary creditor has no right to make such a set-off, but must sue 
or wait to be sued, and let the court make the set-off. See White’s Adm’r v. 
Life Association of America, 63 Ala. 419, 430. The principal case is not in 
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accord with other cases on this point. Glazier v. Douglass, 32 Conn. 393; 
Hollingsworth v. Tanner, 44 Ga. 11; Baubien v. Stoney, Speer’s Eq. (S. C.) 508. 


Torts — INTERFERENCE WITH BUSINESS OR OCCUPATION — INJUNCTION 
Acatnst Inyury To Contract Ricut By Tutrp Party. — An Ohio corporation 
was under contract to furnish complainant, a New Jersey corporation, with 
certain machines. The defendants, striking employees of the Ohio company, 
by force and intimidation prevented other employees from working, thus in- 
capacitating the company from performing its contract with complainant. 
No injury to the New Jersey corporation was intended or contemplated. 
Held, that the New Jersey corporation has a separate cause of action against 
defendants, and an injunction will issue at its suit. Niles-Bement-Pond Co. v. 
Iron Molders’ Union, 246 Fed. 851. 

For a discussion of this case, see Notes, page r1org. 


Trusts — Cesturs INTEREST IN THE Res— RIGHT TO SUBSCRIBE FOR 
Stock AN ACCRETION TO CAPITAL. — Stock was held in trust, the income 
to be paid to a life tenant, the corpus on his death to go to a remainderman. 
The corporation increased its capital, and offered the new issue of stock to its 
stockholders at par, in proportion to their holdings, no dividend accompany- 
ing this right to subscribe. The trustee, having sold this right, brought an 
action to determine the interests of the life tenant and remainderman in 
the proceeds. Held, that the proceeds are an accretion to the capital, and 
not income. Baker v. Thompson, 168 N. Y. Supp. 871. 

It seems clear that if the trustee holds an available fund in addition to the 
stock, on the same trust, an application of the fund to the purchase of the new 
issue would be merely a change’in the form of the trust res. Any profit realized 
by this purchase could not be considered income. Hyde v. Holmes, 198 Mass. 
287, 84 N. E. 318. The same is true where stock is bought and sold at a 
profit, the increase remaining part of the corpus. In re Robert’s Will, 82 
N. Y. Supp. 805. If, then, instead of subscribing to the new issue at par, the 
trustee sells this right, it would follow that the sum realized becomes part of 
the corpus of the trust. In re Kernochan, 104 N. Y. 618, 11 N. E. 149; Greene 
v. Smith, 17 R. I. 28, t9 Atl. 1081.. The rule is the same in England. Sanders 
v. Bromley, 55 L. T. (N. Ss.) 145. The court in the principal case very prop- 
erly points out, however, that the life tenant is entitled to the interest on the 
proceeds. See Atkins v. Albree, 12 Allen (Mass.), 350. 


Trusts — VESTING OF CESTUI’s RIGHTS ON DISCHARGE IN BANKRUPTCY — 
Errect AGAINST CREDITORS. — A testator bequeathed money in trust to pay 
the income to his son for life with a remainder over to others, subject to the 
condition that the son should receive the principal when he became able to pay 
his just debts from resources other than the principal. The son went into 
voluntary bankruptcy and received his discharge. The trustee in pursuance 
of a decree of the court paid him the principal. Thereafter the estate of the 
bankrupt was reopened, and the trustee in bankruptcy sought to reach the 
fund. Held, that the right to the fund did not pass to the trustee in bank- 
ruptcy under section 70 a (5) of the Bankruptcy Act. Hull v. Farmers’ Loan 
& Trust Co., 245 U.S. 312. 

English courts have uniformly held void a provision in either a will or deed 
that a life interest therein appointed shall not be subject to the claims of 
creditors. Brandon v. Robinson, 18 Ves. 429; Graves v. Dolphin, 1 Sim. 66; 
Snowden v. Dales, 6 Sim. 524. But the trustee may be given an arbitrary 
discretion in applying the fund. Chambers v. Smith, 3 A. C. 795. Or pro- 
vision may be made for forfeiture of the interest upon bankruptcy. Manning 
v. Chambers, 1 De G. & Sm. 282; Hatton v. May, 3 Ch. D. 148; In re Bullock, 
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60 L. J. Ch. (N. S.) 341; Nichols v, Eaton, 91 U.S. 716; Camp v. Clary, 76 Va. 
140. Some American courts have followed the English doctrine and have 
refused to countenance “spendthrift trusts.” Robertson v. Johnson, 36 Ala. 
197; Tillinghast v. Bradford, 5 R. I. 505. But the ever-increasing weight of 
authority tends towards the view that an equitable interest may be limited 
in trust for a debtor, and that it shall be free from involuntary alienation at 
the instance of creditors. Jourolomon v. Massengill, 86 Tenn. 81, 5 S. W. 719; 
Shankland’s Appeal, 47 Pa. 113; Spindle v. Shreve, 111 U. S. 542. A few 
jurisdictions have gone to the extreme of allowing an absolute and alienable 
equitable interest to be placed beyond the reach of creditors. Boston, etc. Trust 
Co. v. Collier, 222 Mass. 390, 111 N. E. 163; Wallace v. Foxwell, 250 Ill. 616, 95 
N. E. 985. Other American states have sought a compromise through statutory 
regulation giving a measure of protection to both the beneficiary and the 
creditors. Hardenburg v. Blair, 30 N. J. Eq. 646. See Gray, RESTRAINTS 
ON ALIENATION 2 ed., § 286. The instant case is but another aspect of the 
controversy. Prima facie, the owner of property should be allowed to do with 
it as he pleases, so long as he does nothing illegal or against public policy. But 
how far shall the law permit him in disposing of it to protect a person who is 
sui juris against himself? Certainly not when it will be more injurious to the 
one side than beneficial to the other. It cannot be just to permit one man to 
enjoy wealth to the injury of another. See Gray, RESTRAINTS ON ALIENA- 
TION 2 ed., §§ 137-277. 


Wiis — TESTAMENTARY Capacity — Capacity OF INFANT SOLDIER TO 
BeQueEATH. — An infant soldier nineteen years of age, made a properly exe- 
cuted and attested will bequeathing personalty. Held, that an infant soldier 
cannot make a valid will under the Wills Act. In re Wernher, 34 T. L. R. 191. 

For a discussion of this case, see Notes, page 1024. 
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CASES ON FuTURE INTEREST AND ILLEGAL CONDITIONS AND RESTRAINTS. 
SELECTED FROM THE DECISIONS OF ENGLISH AND AMERICAN COURTS, 
By Albert M. Kales. St. Paul: West Publishing Company. 1917. pp. 
Xxvi, 1456. 

In a recent number of the “Law Quarterly Review” an English reviewer of 
Shaw Fletcher’s treatise on contingent and executory interests vents his im- 
patience by remarking that ‘“‘until the day comes when the law of real property 
is abolished, it will remain necessary that some persons should be learned upon 
the subject of contingent remainders and executory interests.” This is un- 
fortunately more than an individual reaction. It fairly typifies a somewhat 
general attitude among American lawyers toward what two generations ago 
was at once the delight and the diversion of the more learned members of the 
profession. Before modern social legislation had begun to compel judges and 
lawyers to devote so much time to the numerous “non-legal” matters which 
now all but monopolize their interest, few practitioners had dreamed of “‘abol- 
ishing” the law of real property. Such a triumph as that of developing, out 
of the conception that there should be no possibility upon a possibility, the rule 
against a limitation to the unborn child of an unborn child, was one of the im- 
portant intellectual compensations of the mid-victorian lawyer. Nowhere 
else has the “jurisprudence of conceptions” held such undisputed sway. 

But the modern practitioner finds little time for the subtleties of the law of 
feudal tenure. Perhaps it is on the theory that what one does not know, one 
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need not deal with in practice, that he has been content to leave the learning 
of our law of future interests to the expert and the legal antiquarian. Certain 
it is that much of this learning has passed out of common ken. Mr. Kales has 
recognized this in compiling a case-book which as he says, “deals with the sub- 
jects of property more commonly met with in litigation, about which lawyers 
in general know the least, and where academic knowledge and analysis are of 
great importance in handling cases.” 

Though the subject has so largely become one for the expert, a tradition 
seems to have lingered in appellate chambers that every well-read judge is an 
expert in the field, as a matter of law. A consequence has been that in many 
states the litigation of future interests questions today faces a most uncertain 
fate; for one can never tell when a remnant of feudal principle will find its 
way into a reformed and somewhat modernized system of property law. Ina 
state where much of the lore of feudal tenure has been discarded as out of 
consonance with modern thinking, one often finds an outcropping of the effects 
of ancient law —in such a rule, for instance, as that which invalidates any 
limitation after an absolute gift with a super-added power of disposal. Where 
legislation prevails, this is particularly true; judicial interpretation is so often 
made to depend, not upon the satisfactory development of a new system of 
property law which the legislation has attempted to establish, but upon some 
survival of the feudal law of estates which, though inconsistent with the new 
régime, was not clearly excluded by the words of the statute. 

A consequence of the neglect of property law by the general practitioner has 
been its isolation from the course of modern juridical development. During a 
period when most of our rules have undergone close reéxamination with a 
view to their better adjustment to the conditions of present-day society, the 
law of real property has almost escaped attention. In the first place, it has 
not been a field for legislation since the period of imitative statute-making in 
the middle of the last century, when so many new states were endeavoring to 
unshackle themselves from the land law of England. It is a rare thing for one 
to encounter in the modern session acts any legislation dealing with the law of 
real property. The Massachusetts Contingent Remainders Act of 1916 is an 
outstanding and lonely exception. The period of legislation which began with 
the New York Real Property Law promised for a time to be somewhat general 
throughout the country, but with the imitation of the New York legislation in 
Michigan, Wisconsin, Minnesota, North Dakota, South Dakota, and Cali- 
fornia, it suddenly stopped. Even in these jurisdictions, there is as yet little 
disposition to scrutinize the legislation with a view to its practical success and 
satisfaction. One finds important communities still lagging behind most of 
the country; for instance, the Rule in Shelley’s Case still prevails in Illinois, 
and one must still avoid the pitfalls of an indefinite failure of issue in that state. 

But there is a more serious consequence than this neglect of legislation. 
There has been almost no attempt on the part of the profession to evaluate the 
rules of property law, with a view to their serviceability either to the owners 
and managers of property or to society. Doctrine is still the be-all and end-all 
of juridical effort in this field. The law of restraints against alienation furnishes 
an illuminating example. We have perpetuated Littleton’s interdiction against 
the “condition that the feoffee shall not alien the land to any,” which he put 
on the ground that it would be against reason to deprive the owner of a power 
which the law gives him. In modern times, we have acquiesced in this, often 
avowedly for Littleton’s reason, but really because of the social interest in free 
alienability. Courts still treat the incidents of ownership as if they were fixed 
and unchangeable for all time, and attempt thus to explain our law of alien- 
ability. At the same time, the profession goes on without any serious ap- 
praisal of the social and individual interests which it is the function of these 
legal incidents to protect. Even Mr. Gray, than whom no American lawyer 
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has been better fitted for the task, did not attempt to determine whether 
Nichols v. Eaton was merely ‘“‘a blot on the escutcheon of the common law,” 
or a “jewel in the crown of the Social Republic.” And if free alienation is 
established as a social principle, we need yet to determine whether it is being 
adequately protected by the existing rules of law. If one cannot expressly 
forbid the alienation of a fee simple for a limited time, yet he may by a judicious 
expression of a condition subsequent or by creating executory limitations ac- 
complish the result substantially and keep within our rules of law. 

The rule against remoteness is another doctrine in the application of which 
we have not inquired into the needs of modern society. We ought to know 
more about the so-called “policy of the law against the creation of perpetuities.” 
The very statement of it as a “policy of the law” should conjure inquiry. Why 
do we make it our own policy? On what is it grounded? What real interests 
does the rule against remoteness protect? What conflicts of interests do the 
decisions applying it resolve, and why should they be resolved as they are? 
Are we successful in preventing remoteness, or do we allow the policy to be 
‘defeated in some indirect way? In the United States we hold that the rule 
against remoteness is not applicable to rights of entry for conditions broken, 
but the English courts do not so limit it. Behind such conflicts there is usually 
an unavowed survey of social and economic consequences, which seldom gets * 
into the open so far as the printed reports divulge. An advance will be made 
in property as in other branches of the law when these moving considerations 
are brought from under cover, when the “real’’ reasons for results reached are 
avowed as the “good” reasons for the decisions. 

Future study of the law of real property must take into account the economic 
and social factors which it involves. It should furnish a basis, not merely for 
ridding our land law of its worthless survivals, but also for whipping it into 
the service of a modern industrial or agricultural community. Unless this 
function is performed soon and performed properly, disastrous social conse- 
quences may be in store. For it seems probable that land ownership may 
undergo radical changes in the reconstruction which will follow the war. In- 
deed, in South Dakota it is already being proposed “that all interests in land 
in fee simple or otherwise shall be construed to be an ownership only for use and 
occupation of the owner or his heirs and assigns.” The direction of the changes 
which are to come, and the assurance of their meeting the social demands 
which lead to them, will depend to a large extent upon the capacity of the legal 
profession for the appraisal and adjustment of our existing law. We have in 
some degree reached the end of fruitful analysis — and this progress is in no 
small measure due to Mr. Kales’ own work, to his treatise on future interests 
and his numerous magazine articles, to his impress as an advocate on the law 
of Illinois, and to this case-book. Further historical exposition may likewise 
pass into temporary abeyance. What we need now is an intelligent weighing of 
the interests affected by the law of real property, a philosophical basis for their 
evaluation in the light of modern notions of ownership and enjoyment, and the 
evolution of a system of law which will somehow enable even the most fixed of 
its branches to become responsive to growth and change. Mr. Kales has indi- 
cated these needs with reference to another branch of the law in a notable article 
on due process in a recent number of the “Yale Law Journal.” If we must 
continue to have a doctrinal law of ownership, we need at least a new substitute 
for the feudal doctrines. It will be unfortunate if.our experts do not devote 
themselves to this difficult task, and even they will need the codperation of 
economists and workers in other fields of social science. If any “abolishing” 
is to be done to the law of real property, it ought to be done by the experts in . 
- field. But experience would justify the fear that it may be done by out- 
siders. 

It may be doubted whether such a functional treatment should be included 
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in a case-book, and until Mr. Kales’ work had been done the time was ripe 
for raising the question. Mr. Kales has put a finishing touch on Mr. Gray’s 
classic collection. The historical material in Mr. Rood’s and Mr. Gray’s 
collections of cases has been suggestively rearranged. Professor Gray’s mas- 
terful analysis of cases has been developed in such a way as to make this 
new case-book much more than the revision which ‘it purports to be; it will be 
more useful in the class room, and at the same time more indispensable to the 
practitioner. The compiler of the next case-book in the field might strike out 
on a new line. He might attempt to perform for the law of real property the 
service which Mr. Wigmore’s case-book has so conspicuously essayed for the 
law of torts. Such a case-book as Mr. Wigmore’s is more needed, perhaps, in 
the field of future interests than in the field of torts. First-year students just 
beginning their work may need the standard case-book as a guide to the study 
of historical development and to careful analysis. But third or fourth year 
students who have completed, in addition to an institutional course in property, 
courses on titles and wills are better prepared for a broader study of the law 
of future interests. Mr. Kales has pointed the way in the direction suggested 
by including in his case-book the drafts of statutes needed in the state of 
Illinois, which are given on pages 155, 308, 315, and 535. 

The editor might almost have called this an Illinois edition of Mr. Gray’s 
collection of cases. It is no objection even to a general case-book that many of 
the recent cases are taken from the Illinois reports, for legislation in so many 
other states has obviated the necessity of such a development of the common- 
law rules as the Illinois cases have made. But it is unfortunate, even for local 
purposes, that legislation in other states has been so largely neglected. Not 
only have few cases under the important New York legislation been given, but 
the litigation under other statutes has been slighted. This is particularly true 
in the chapter on “The Statutory Remainder Created by the Statute on Entails.”’ 
In some places the treatment is likely to mislead the student into thinking 
that on certain matters there has been no satisfactory legislation in the United 
States. One is surprised to find a draft of a model statute on gifts upon failure 
of issue printed without adequate reference to the statutes of other states and 
the important litigation which has grown out of them. 

This localization leads to the suggestion which the editor would doubtless 
welcome, that editions of Mr. Kales’ case-book should be prepared for various 
other states. The vast difference in the law of property in American juris- 
dictions would seem almost to necessitate this wherever a course in future 
interests is being taught. Mr. Hildebrand’s Texas edition of Warren’s ‘‘ Cases 
on Corporations” is a suggestive beginning in the field of local case-books. 

Mr. Kales’ greatest service in this excelient case-book will probably prove 
to be his clearing up so many of the soft spots which have been the fighting 
ground of recent litigation. His chapters on the “Alienation of Contingent 
Remainders,” ‘Powers in Life Tenants to Dispose of the Fee,” “‘The Rule 
Against Perpetuities Distinguished from the Rule Which Makes Void Re- 
straints on Alienation and Provisions Requiring a Trusteeship (otherwise 
valid) to be Effective at Too Remote a Time,” and “Effect on Valid Limitation 
of the Failure of Other Limitations for Remoteness,” are valuable analyses for 
which any worker in the field will be profoundly grateful. 

In the report of Whitby v. Mitchell, it would seem that some reference might 
have been included to the controversy which has raged in recent periodicals 
over the doctrine of that case. And it may be questioned whether our case- 
books should continue to include the oddity of Wilson v. Cockrill which has had 
no influence in other states and which has been discarded in the state where it 
was decided. 

To the historical work of Mr. Rood and the analytical work of Mr. Gray, 
Mr. Kales has given us a valuable addition which should place his case-book 
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in every law school where the subject is taught and in the library of every 
specialist in the field. The task of “articulating the major premises” of our 
law of future interests is now before us, and no one in the country is better 
qualified to undertake it than Mr. Kales. M. O. H. 





JosrrH H. CHOATE: NEW ENGLANDER, NEW YORKER, LAWYER, AMBASSA- 
por. By Theron G. Strong. New York: Dodd, Mead and Company. 
1917. 

The author frankly admits that he has not written a complete biography, 
but rather a sketch of Choate’s public career, based largely on personal ac- 
quaintance with him, and on newspaper clippings. In this way much material 
that might have been lost has been preserved in permanent form, and the 
result is an amusing book. ' 

Choate was a graduate of the Harvard Law School in the class of 1854, and 
from 1896 to 1904 was president of the Harvard Law School Association. He 
was always a loyal friend of the School, and for many years one of the most 
distinguished of the men trained here. He delighted to recall to the alumni 
the old days before the case system, in “the golden age.” Unfortunately, 
Mr. Strong’s book adds little to our knowledge of that time. “I told him I 
wanted to get some facts concerning his life at the Harvard Law School. He 
replied, ‘There was nothing of interest there; all we had to do was to go to 
Holworthy once a day and wear out the seat of our trousers.’”! There must 
be some error here. Choate’s room was in Holworthy. Did he get his whole 
legal education ‘in his room, like the apocryphal student who arrived at 
Property I, at eleven minutes past the hour, and finding the door locked, 
wrathfully foreswore all lectures, worked up his courses himself, and won a 
straight A? 

The chapter entitled ‘‘The Lawyer” is much the best of the four, and every 
practitioner will find it enjoyable reading. It contains many hints upon 
what might be called the craftsmanship of our profession. Young surgeons 
are in the habit of taking an occasional vacation which is spent in some hos- . 
pital watching a master-carver at work. Lawyers find little opportunity’ for 
such apprenticeship, and perhaps the best substitute is extensive reading of 
legal biography such as this book. The author has wisely interspersed among 
the famous trials of Choate’s practice, numerous little court-room clashes, so 
that we watch the advocate from day to day. 

“T obtained my knowledge,” he said, “from reading at home and fighting 
in the Courts — principally fighting in the Courts.” The’chapter is full 
of fights and good stories and tricks of the trade. Too many tricks, indeed! 
We are left with a suspicion that Choate’s legal victories were sometimes 
obtained not by the elucidation of the truth, but by making the opposing 
witness or counsel look like a fool. The plaintiff in a seduction case had 
made the acquaintance of Choate’s client when he assisted her to rise from 
an icy sidewalk. Choate won “by sheer good humor,” as Mr. Strong calls 
it, getting the laugh on the plaintiff by referring to her as ‘‘a fallen woman.” 
After discrediting the testimony of a noted art critic, Clarence Cook, Choate 
“turned upon him and shaking a quivering forefinger at him quoted in dramatic 
emphasis: ‘False, fleeting, perjured Clarence.’”” The famous cross-examina- 
tion of Russell Sage not only took an unfair advantage of a man who could 
not hit back, but was hardly a search for relevant testimony at all. 

Choate was reluctant to retire because ‘“‘he did not know where so much fun 





1 Strong, op. cit., 22, 23. Compare the account of the School under Parsons in Choate’s 
Address at the Langdell Dinner of the Harvard Law School Association, 1895. 
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was to be found as trying cases in the Courts.” He liked to resume a trial 
after lunch and “have some more fun with the opposing counsel.” It is good 
to find a man who got such thorough enjoyment from his work, but unbid- 
den there springs to mind Bentham’s reproach that legal proceedings are 
conducted like a game — a game played by professionals, at that. 

Although Choate gained his renown as a jury lawyer, he won a large num- 
ber of very important cases before appellate courts. Unfortunately Mr. 
Strong misstates the titles of several cases and omits almost all references to 
the Reports, so that the interested reader is left nearly helpless. Among 
Choate’s victories in the United States Supreme Court were In re Neagle, 
which established a novel point, the implied power of the federal government 
to protect its judges from attack; United States v. Stanford,? which saved 
Leland Stanford’s millions for his university; Canada Southern v. Geb- 
hard,’ involving conflict of laws; and Pollock v. Farmers’ Loan and Trust 
Co.,5 which overthrew the Income Tax Act of 1894. 

The Income Tax Cases were a temporary victory for private property over 
forces which have since returned to the assault with redoubled vigor and 
bitterness. From any point of view the situation was extremely grave. 
Choate’s old partner} Charles F. Southmayd, who had retired from practice at 
sixty, ten years before, because he feared that if he continued he might make a 
mistake, was so aroused by this iniquitous attack on property,® that he-volun- 
teered to prepare Choate’s brief. Did Southmayd make his mistake after all? 
Choate was opposed by James C. Carter, his lifelong rival and friend.’ After 
Carter’s admirable discussion of the methods of taxation® and his solemn 
close, urging respect for the discretion of Congress, Choate opened his argu- 
ment by comparing Carter to Jupiter thundering all around the sky and 
himself to Mercury coming out from his hiding-place and looking about to see 
how much damage had been done.® And yet he stated later, ‘I have felt the 
responsibility of this case as I never felt one before and never expect to again.” 

Carter put his finger on the flaw in Choate’s character when he said, “There 
was lacking in his make-up the capacity for moral indignation.” For in- 
stance, defects in the law do not seem to have disturbed Choate. Perhaps 
they made the game more interesting. A great lawyer is possibly justified 
in aiding his client to crawl through any hole in the law he can find; Choate 
seems to have found a very small hole on one occasion;" but a great lawyer, 
as Mr. Brandeis once remarked, ought to make it his business as a servant of 
the public to go to the legislature afterwards and get that hole stopped up. 
Choate certainly did not acquire a prominence in such work commensurate 
with his great legal abilities. He could contentedly describe law as “a careful 
and exact science which makes void the part where fault is and preserves the 
rest, as it has been doing for centuries.” (Imprisonment for debt continues 
to exist in New York.) Again, Choate was a leading court lawyer at a time 
when the abler members of the bar were rapidly shutting themselves up in 
their offices, leaving trial-work for the most part to inferior men. One wishes 
that Choate had done something to stem the tide, had, for instance, induced 





2 135 U.S. 1, 20. 3 161 U.S. 412. 4 109 U.S. 527. 

§ 157 U.S. 420, 532; mistakenly cited on page 226 of Strong’s book. 

® On page 225 of Mr. Strong’s book he reports Mr. Choate as arguing in the Income Tax 
Cases, “I thought that the fundamental object of all civilized government was the preserva- 
tion of the right of private property.” In the official report it is “one of the fundamental 
objects.” What did Choate really think on this point? 

7 Choate and Carter were also opposed in two interesting cases of expulsion from an unin- 
corporated association. Hutchinson v. Lawrence, 20 How. Pr. 38 (N. Y. Stock Exchange); 
Loubat v. LeRoy, 15 Abb. N. C. 1, 40 Hun 546 (Union Club). 

8 157 U.S., 513. 

® Strong, op. cit., p. 222. 

10 Strong, op. cit., 62. 1 Strong, op. cit., 153. 12 Strong, op. cit., 134. 
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a group of the best lawyers of the succeeding generation to join him as special- 
ists in advocacy. 

It must be remembered, however, that the last word on Choate has not 
yet been said. A fuller account of his public services may show that the im- 
pression left by Mr. Strong’s book is incorrect. Indeed, the non-legal portions 
of the book are very unsatisfactory. They are little more than a string of long 
extracts from after-dinner speeches, which do not bear warming over much 
better than the dinners. A few after-dinner speeches leave any one ready for 
sleep. It is unfortunate that so much is made by Mr. Strong of Choate’s 
victorious cases, and so little of his constructive charitable work, or of his 
achievements as chairman of the American Delegates to the Second Hague 
Conference. “Mr. Strong reduces this event, perhaps the greatest in Choate’s 
life, to a paragraph of newspaper gossip."* The creation of the International 
Court of Prize Appeals and the Court of Arbitral Justice is not even men- 
tioned, nor the manner in which Choate “was able to adjust apparently 
irreconcilable difficulties” between England and Germany.* Choate’s achieve- 
ments at the Hague have been hidden but not obliterated by the conflict 
which he lived long enough to take part in as vigorously as he was able, and 
his plans for international courts may one day become a living — 

Z. C., Jr. 





GUIDE TO THE LAW AND LITERATURE OF ARGENTINA, BRAZIL, AND CHILE. 
By Edwin M. Borchard. Washington Government Printing Office. 1917. 
PP. 523. 

Increased commercial intercourse with South America has caused us in 
recent years to modify our traditional picture of South American countries as 
places where revolutions and adventurous dictators leave little room for legal 
order or other characteristics of civilized life. But even those who have kept 
more or less in touch with the civilization of South America will be surprised 
by the astonishing wealth of legal literature described in this volume. Pro- 
fessor Borchard has gone at his task with admirable thoroughness, and has 
produced a most convenient guide book for those who wish to avail them- 
selves of the legal thought and experience of our southern neighbors. 

The arrangement of the information for each of the three countries treated 
in this volume follows the model set in Professor Borchard’s “‘ Guide to the Law 
and Legal Literature of Germany.”’ After a general historical and bibliographic 
introduction, information is given as to legislative and judicial reports, general 
works in law and legal history, the civil codes, commercial law, judicial organ- 
ization and civil procedure, criminal law and procedure, constitutional, ad- 
ministrative, military, ecclesiastical, and public and private international law. 
Each of these heads contains numerous special topics, but under the heading 
of administrative law we have an unusual wealth of material bearing on matters 
of public law, such as immigration, public lands, mining, railroads, shipping, 
labor, public hygiene, education, taxation, etc. The description of the various 
codes, gives us in each case an admirable conspectus of the history, contents, 
and the various expositions, commentaries, and monographs on special topics. 
Glossaries of Spanish and Portuguese terms increase the availability of this 
vast amount of bibliographic information. 

The author states that the threefold aim of this guide has been: “first, to 
furnish the lawyer and the student of comparative law with information as to 
the institutions and literature of the public and private law of the countries 





13 Strong, op. cit., 98-90. 

4 J. B. Scott, Introduction to CHOATE’s THE Two HacuEe CONFERENCES. See also J. B. 
Scott, AMERICAN ADDRESSES AT THE SECOND HaGuE CONFERENCE, for Choate’s arguments 
in favor of international courts and arbitration. 
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under discussion; secondly, to acquaint the legislator and the man of affairs 
with the recent development of legislation, particularly that designed to meet 
the social and economic problems of the day; and, thirdly, to give the jurist 
and the historian some guidance to the contributions made in these countries 
to the history, the theory, and the philosophy of law.” These three aims, 
however, are not equally well met. Any one who wants to find the law of 
Argentina, Brazil, or Chile, on any given topic, will find ready references here. 
But despite the vast amount of historic social and political information which 
Professor Borchard has put into this volume, this guide cannot, in the nature 
of the case, give us adequate references to the historic, social, political, and 
economic literature which will enable us to understand the genesis and act- 
ual workings of these laws. In South America, as elsewhere, we must distin- 
guish between the law in law books and the law in action. As to the third 
aim, it must be admitted that these countries have not as yet made any sub- 
stantial original contributions to the history, theory, and philosophy of law. 
Narrow traditional Catholicism, as in Chile, and an equally arid Positivism as 
in Brazil and Argentina, have not proved favorable for fruitful reflection. 

The proof reading of the multitudinous Spanish and Portuguese terms seems 
to have been performed with praiseworthy care. 

It is interesting to note among Brazilian authors Octavio Kelly and Sacra- 
mento Blake. M.R.C. 





THe EssENTIALS OF AMFRICAN CONSTITUTIONAL LAw. By Francis Newton 
Thorpe. New York: G. P. Putnam’s Sons. pp. 279. 


This is a small and compact volume which discusses in elementary fashion 
the ordinary theories of constitutional law. Its twelve chapters cover all the 
more important problems summarily, and with a single exception its doctrine 
is that of other books. The exception is a rather curious interpretation of the 
“Necessary and Proper Clause” which is interpreted to include all the purposes 
involved in adopting the Constitution as set forth inthe preamble. Under this 
construction the doctrine of delegated powers is entirely overthrown. The 
text is generally interspersed with full quotations from the leading cases to 
serve as an informal introduction to the inductive method of legal inquiry. 
The volume contains a copy of the Constitution and table of cases and an 
index. It is difficult to see exactly what purpose it is intended to serve not 
already supplied by a hundred existing books of the kind. H. M., Jr. 
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